#71 5/29/70

Memorandum 70-50

Subject: Study 71 - Joinder of Causes; Counterclaims and Cross-Complaints

The attached draft statute has been prepared in accordance with the
decisions made at the last meeting to serve as a basis for discussion at
the June meeting.

We plan to go through the statute section by section at the meeting.

We also attach (pink) the text of the existing title on pleading. Tt is
apparent that we must revise a great portion of this title in order to make
the changes -required to effectuate the decisions made at the June meeting.

The staff has made same changes of a ftechnical nature in existing law
in preparing the attached draft statute even though these changes probably
are not within the scope of the authorization to study joinder of causes and
counterclaims and cross-coamplaints. We suspect that members of the Commis-
sion and others will suggest additional changes in the sections included in
the statute because the provisions of the title on pleading are in need of
revision aven if the revision does not involve important or controversial
changes. The Commission should consider requesting that the current legise
lative session authorize us to study the pleading title of the Code of Civil
Procedure. Such authority would permit us to prepare a complete revision of
the title. This would not be a substantial additional undertaking since we
will have to revise much of the title anyway to accoawplish cur changes on the
two topics we have already been authorized to study.

We should be sending the background study (at least} to the State Bar
and Judicial Council so those groups can commence their consideration of this
subject. Otherwise; they will uot have tTime to consider it before the 1971
legislative session. Perhaps if the draft statute is generally satisfactory,

we could send it also.



DRAFT STATUTE-~CROSS~COMPLAINTS AND COUNTERCLAIMS

TITLE 6. PLEADINGS IN CIVIL ACTIONS

Chapter 1. General Provigions

§ 420.10. Pleadings defined
§ 420.20. Forms and rules of pleading
§ 420.30. Permissible pleadings enumerated

§ 420.40. Pleadings in justice courts

Chepter 2, General Requirements for Pleadings

Article 1. Caption; Names of Parties; Signing
§ 421.10. Caption
§ 421.20. Names of parties
§ U21.30. Signing of pleadings
Article 2, Verification of Pleadings
§ 422.10. "Public entity" defined
§ L422.20. "Public officer” defined
§ 422,30, Necessity of verified answer
§ 422.40. Verification when public entity or public officer is plaintiff
§ 422.50. Person who may verify
§ Lo2.60. Contents of affidavit
§ 422.70. Verification under penalty of perjury
Article 3. Filing and Service

§ 423.10. Pleadings subsequent to complaint

Chapter 3. Claims for Relief

Article 1. General Provisions
§ 425.10. Content of pleading demanding relief
§ 425.20. Separate statement of causes
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Artiele 2. Campulsory Joinder of Causes of Action

§ h26.10.
§ heg.20.
§ 426.30.
§ h26.ho.

§ 426.50.

Definitions

Compulsory joinder of related causes of action
Caompulzory countercomplaints

Exceptions to compulsgory joinder requirement

Permission to assert unpleaded cause

Article 3. Permissive Joinder of Causes of Action

§ k27.10.

Permissive joinder

Article L, Countercamplaints

§ 42810,
§ h28.20.
§ Le8.30.
§ L428.Lo.
§ Le8.50.
§ L428.60.

Persons who may file countercomplaint

Joinder of parties

Joinder of causes of action against person not already a party
Countercomplaint may be cambined with answer

Countercomplaint filed after answer only with leave of court

Bervice of countercomplaint

Article 5. Cross-Complaints

429.10.
k29,20,
h29.30.
h29.ho.
429.50.
L429.60.
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k29,70,
§ L429.80.

When cross-coamplaint permitted

Joinder of parties

Joinder of causes of action

Cross~camplaint may be combined with answer

Cross-camplaint filed after answer only with leave of court
Service of cross-complaint

Certain cross-complaints to be treated as countercomplaints

Rights of "third-party defendants"

Article 6. Contents of Pleadings in Particular Actions

§ 430.10.

Contents of petition in proceeding for dissclution of marriage

§ 430.20. Additiconal information required in domestie relations cases

§ 430.30. Action for infringement of rights in literary, artistic, or

intellectual production
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Chapter 4. Objections to Pleadings; Denials and Defenses

Article 1. Objections to Pleadings

§ 435.10. Grounds for cbjections to pleadings requesting relief

§ 1435.20. Grounds for objection to answer

§ L135.30. When objections made by dsmurrer or answer

§ 435.40. Time to demur

§ 435.50. Demurrer may be taken to all or part of pleading

§ 435.60. Statement of grounds for cbjection

§ 435.70. Judicial notice

§ 435.80. Objections waived by failure to demur or answer
Article 2. Denials and Defenses

§ 440.10 "Material allegation" defined

§ L40.20. Admission of material allegation by failure to deny

§ L4D.30. Porm and content of answer

§ 4ho.4O. General denial where amount involved $500 or less

§ 4h0.50. Pleading exemption from liability under insurance policy

§ LU0.6O. Recovery of personal property

§ L40.70, Set-off
Article 3. Motion to Strike

§ Lb5,10. Motion to strike complaint, counterccmplaint, or cross-complaint
Article 4., Summary Judgment

§ L46.10. Definitions

§ 4h6.20. Motion for stmmary judgment

§ 446,30, Affidavits in support of motion

§ L4H.hO. Affidavits in opposition to motion

§ L46.50. Requirements for affidavits

§ LUK.60. Time not extended
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Section 1. Chapter 1} (commencing with Section 420) of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

See. 2. Chapter 2 (commeneing with Section 425) of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Sec. 3. Chapter 3 {commencing with Secticn 430} of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Sec. 4. Chapter 4 (commencing with Seetion 437} of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Sec. 5. Chapter 5 (commeneing with Section L443) of Title & of

Part. 2 of the Code of Ciwvil Procedure is repealed.

See. 6. Chapter 6 (commencing with Beetion 446) of Title § of

Part 2 of the Code of Ciyil Procedure 1s repealed.



Sec. 7. Chapter 1 {commencing with Section 420.10} is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 1. GENERAL PROVISIONS

§ 1420.10. Pleadings defined

420.10. The pleadings are the formel allegations by the parties

of their respective claims and defenses, for the judgment of the court.

Comment. Section 420.10 is the same as former Code of Civil Procedure

Section 420,



§ 420.20

§ 420,20, Forms and rules of pleading

420,20, The forms of pleading in civil sctiecns, and the rules
by which the sufficlency of the pleadings is to be determined, are

those prescribed in this code,

Comment. Section 420.20 is the same as former Code of (ivil Procedure

Section 421.



§ L420.30

_§ 420,30, Permissible pleadings enumerated

420.30. (a) Except as provided by statute or rule of the Judicial
Council, the only pleadings allowed on the part of the plaintiff are:

{1) The complaint,

(2) A demurrer to the answer to the camplaint.

(b} Except es provided by statube or rule of the Judicial Council,
the only pleadings allowsd on the part of the defendant are:

(1) A demurrer to the complaint.

(2) An snswer to the complaint.

(3) A countercomplaint.

(4) A cross-complaint.

(¢) Notwithstanding subdivisions (a} and (b), any party against
vhom a countercomplaint or cress-complaint has been filed may file:

(1) A demurrer to the countercamplaint or cross-complaint.

(2) An answer to the countercomplaint or cross-complaint,

(3) A countercomplaint.

(4) A cross-complaint.

{d) Notwithstanding subdivisions (a) and {b), any party who has
filed & countercamplaint or cross-complaint may file a& demurrer to the

answer to his countercamplaint or cross-compleint.

Comment. Section 420.30 supersedes the first paragraph of former Code
of Civil Procedure Section 422. The permissible pleadings listed in Section
420.30 reflect the fact that, for pleading purposes, all parties who file a
pleading stating a cause of action--whether it be a complaini, countercom~

plaint, or.cross-complaint--are treated the seme, and all parties--whether

.



§ 420.30

the party be the original plaintiff or the original defendant--filing &

pleading in response to one stating a cause of action are treated the same.



§ 420.4o0

§ 420.40. Pleadings in justice courts

k20.40. (a) The rules stated in this section apply only to pleadings
in justice courts.

(b} The pleadings are not required to be in any particular form
but must be such as to enable & person of common understending to know
what is intended.

(c) The complaint or a cross-complaint shall be in writing. Other
pleadings may be oral or in writing. If the pleadings are in writing,
they shall be filed with the judge. If oral, an entry of their sub-
stance shall be made in the docket.

(d) A copy of the account, note, bill, bond, or instrument upon
which the cause of action is based is a sufficient complaint, counter-
complaint, or cross-compleint.

(e} Except as otherwise provided in this title, the pleadings need

not be verifiesd.

Camment. Subdivisions (a), {b), (c), and {e) of Section 420.40 continue
without substantive change the second paragraph of former Code of Civil Pro-
cedure Section 422. Subdivisions (a) and (d) continue a portion of subdivi-
sion 3 of former Code of Civil Procedure Section 426 except thaet subdivision
(d) applies to any pleadings demandifig relief (camplaint, countercomptaint,
or cross-complaint) while the provision of Section 426 was limited to & com-

plaint.

.



Sec. 8. Chapter 2 (commencing with Section 421.10) is added to
Title 6 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 2. GENERAL REQUIREMENTS FOR PLEADINGS

Article 1. Caption; Names of Parties; Signing

§ 421.10. Caption

421.10. Every pleading shall contain a caption setting forth:

(8) The name of the court and county, and, in municipal and
justice courts, the name of the judicial district, in which the action
is brought; and

(v} The title of the action.

Comment. Section 421.10 retains the substence of the portion of sub-
divigion 1 of former Section 426 which prescribed the caption to be used
on a camplaint. However, unlike the provisicn of former Section 426, Sec-
tion 421.10 applies to all pleadings rather then merely to the complaint.
The extension of the caption requirement to all pleadings is congistent with

existing practice.



§ hel.20

§ 421.20. Nemes of parties

421.20. In the compleint the title of the action shall include
the names of all the parties; but, except as otherwise provided by
statute or rule of the Judicial Council, in other pleadings it is
sufficient to state the name of the first party on each side with an

appropriate indication of other parties.

Comment. Section 421.20 continues the requirement formerly found in
subdivision 1 of former Section 426 that the complaint include the names
of the parties and adds a new provision applying to other pleadings. Bec-
tion 421.20 is based on the second sentence of Rule 10(a) of the Federal

Rules of Civil Procedure,



§ h21.30

§ L21.30. Signing of pleadings

421.30. Every pleading (except in justice courts when the

pleadings are oral) shall be subscribed by the party or his attorney.

Comment. Section 421.30 is the same as the first gsentence of former

Code of Civil Procedure Section hh6.



Article 2. Verification of Pleadlngs

Article Comment. This article {commencing with Section 422.10) restates

without substantive change the provisions of former Code of Civil Procedure
Section W46 except for the first sentence of Section hh6& which is superseded

by Section 421.30.

§ 422.10. "Public entity" defined

420.10. As used in this article, "public entity" means
the state, a county, city, school district, diptrict, public

agency, or public corporation.

Comment. Section 422.10 defines "public entity” to include the

governmental entities listed in former Code of Civil Procedure Section Ulb6.

-10-



§ ka22.20

§ hop.20. "Public officer"” defined

422.20. As used in this article, "public officer” means

an offlicer of a publie entity.

Comment. Section 422.20 defines "public officer" to include the

persons listed in former Code of Civil Procedure Secticn TSN

w]l]l=



§ ko2.30

§ L422.30. Necessity of verified answer

422,30. Except in justice courts, when the complaint is
verified, the answer shall be verified. However, when a
public entity, or a public officer in his officiasl capacity,

is defendant, its or his answer need not be verified.

=12-



§ ho2.40

§ Lo2 . b0. Verification when public entity or public officer is plaintiff

oo 40O, When a public entity, or a public officer in his
official capacity, 1s plaintiff:

(a)} The complaint need not be verified.

(b) The answer shall be verified unless (1) an admission
of the truth of the complaint might subject the party to
criminel prosecution or (2) a public entity, or a public officer

in his offlcisl capacity, is defendant.

-13-



§ L22.50

§ 422,50, Persons who may verify

422.50, (a) Except as otherwise provided in this section, where
a pleading is verified, it shall be by affidavit of a party.

{b) Where the parties are absent from the county where the
attorney has his office or from some other cause are unable to verify
the pleading, the verification may be made by affidavit of the party's
attorney.

(¢c) Where a corporation or public entity is a party, the verifi-
cation may be made by affidavit of any officer of such corporation or
public entity.

(d) Where the facts are within the knowledge of the party's
attorney or another person, the verification may be made by affidavit

of such sattorney or other person.

-1h~



§ hoez.60

§ hpp.60. Contents of affidavit

422,60. (a) The affidavit of the party shall state that
the pleading is true of his own knowledge, except as to matters
which are stated in the pleading as based on his information or
belief and as to those matters the affidavit shall state that
he believes the pleading to be true.

(b) When the pleading is verified by the attorney, or
any other person except one of the parties, he shall set forth
in the affidavit the reasons why it is not made by cne of the

parties.

{c) When the verification is made by the attorney for the
reason that the parties are absent from the county where he has
his office or from some other cause are unable to verify it, or
when the verification is made on behalf of a corporation or public
entity by any officer thereof, such attorney's or officer's affi-
davit shall state that he has read the pleading and that he 1s in-
formed and believes the matters therein to be true and on that
ground alleges that the matters therein stated are true; provided
that in such cases the pleadings shall not otherwise be considered
as an affidavit or declaration 2stablishing the facts therein

alleged.

-15-



§ k22,70

§ 422,70, Verification under penalty of perjury

422,70, A person verifying a pleading need not swear to the
truth or his belief in the truth of the matters stated therein but
may, instead, assert the truth or his belief in the truth of such

matters "under penalty of perjury.”

~16-
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Artiecle 3, Filing and Serviee

§ L23,10. Pleadings subsequent to complaint

423.10. All pleadings subsequent to the complaint shall be
filed with the clerk or judge and copies thereof served upon the
adverse party or his attorney. In justice courts, when the pleadings
are oral, an entry of their substance in the docket is sufficient

ccmpliance with this section.

Comment. Section 423.10 continues without substantive change the

provisions of former Code of Civil Procedure Section L465.

-17-



§ k25,10
Sec. 9. Chapter 3 (commencing with Section 425.10) is added

to Title 6 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 3. CLAIMS FOR RELIEF

Artiecle 1. General Provisions

§ 425.10. Content of pleading demanding relief

425.10. A pleading which sets forth a claim for relief,
whether it be a complaint, countercomplaint, or cross-complaint,
shall contain both of the following:

{a) A statement of the facts constituting the cause of
actlon, in ordinary and concise language.

(b) A demand for judgment for the relief to which the
person asserting the cause of action claims he is entitled. If
the recovery of money or damages be demanded, the amount thereof

shall be stated. .

i Comment. Section 425.10 contimues requirements formerly found

in subdivision 2 and subdivision 3 (first portion) of Code of Civil
Procedure Section k26 except that these requirements have been ex-

tended to cover countercomplaints and cross-complaints to codify

estahlished practice.

~18-



§ has.20

§ L25.20. Separate statement of causes

425,20, Causes of action, whether alleged in a complaint,
countercomplaint, or cross-complaint, shall be separately
stated, but all causes of action requesting relief arising from

a single transaction or occurrence may be stated together.

Comment. Section 425.20 supersedes the portion of former Code
of Civil Procedure Section 427 that related to the separate statement
of causes of action. Section 427 provided that certain types of
causes of action that often arise from a single transaction or
oceurrence did not need to be separately stated; Section 425.20 pro-
vides a general rule to the same effect. Section 425.20 is consistent
with the approach taken in Rule 10{b) of the Federal Rules of Civil

Procedure.



§ Le6.10

Article 2. Compulsory Joinder of Causes of Action

§ 426.10. Definitions

426.10. As used in this article:

(a) "Complaint" means a complaint, countercomplaint, or

cross~complaint.,

(b) "Plaintiff" means a person who files and serves a

complaint, countercomplaint, or cross-complaint.

{(e¢) ™"Related cause of action' means a cause of action which

arises out of the same transaction or occurrence as the cause of

action which the plaintiff alleges in his complaint.



§ 426,20

§ 426.20. Compulsory joinder of related causes of action

426.20. Except as otherwise provided in this article, if
a plaloptiff fails to allege in his cowplaint a related cause
of action which, at the time of service of his complaint, he
has against any party to the action, all of his rightes against
such party on the related causge of action not pleaded shall be

deemed walved and extinguished.

Comment. Section 426.20 makes joinder of causes arlsing from a
single transaction or occurrence mandatory. BSuch 2 rule has not been
promilgated elsewhere. It is Jjustified, however, by the fact that,
unlike many juriédictions,ﬂalifornia follows the "primary rights"
theory as to the scope of a cause of action vhich strictly limits the
scope of res Jjudicata in the state. In other jurisdictions, plaintiffs
are induced to join all claims arising from a single treansaction or
occurrence because all such claims may constitute only a single cause;
thus, in these states, a rule of mandatory Jjoinder is unnecessary.

Section 426.20 applies to complaints, countercomplaints, and cross-

complaints. See Section 426.10.

-2~



§ 426.30

§ 426.30. Compulsory countercomplaints

426.30. (a) Except as otherwise provided in this article,
if a party against whom a complaint has been filed and served
fails to allege in a counterecmplaint any related cause of action
which, at the tlme of serving his answer to the complaint, he has
against the plaintiff, all his rights against the plaintiff on
the related cause of action not pleaded shall be deemed waived
and extinguished.

{(b) This section does not apply if either of the following
are established:

{1) The court in which the action is pending does not have
Jurisdiction to render a personal judgment against the person who
failed to plead the related cause of action.

{2) The person who failed to plead the related cause of

action did not file an answer to the complaint zgainst him.

Comment. Subdivision (a) of Section 426,30 continues the substance
of the former compulsory counterclaim rule. However, since the scope of
a countercomplaint is expanded to include what were formerly cross-
complaints against a plaintiff, the scope of the former rule is expanded
in subdivision {a} to include some causes of action that formerly were
not compulsory.

Subdivision (b) is designed to prevent unjust forfeiture of a cause
of action. Paragraph (1) treats the situation where a party is not sub-
Ject to a personal judgment, jurisdiction having been obtained only over
property owned by him. Paragraph (2) permits a party to default without

wvalving any cause of action.
~22.



§ La26.ko

§ 426,40. Exceptions to compulsory Jjoinder requirement

426.40. fThis article does not apply if any of the following
are established:

(a) The cause of action not pleaded requires for its adjudi-
cation the presence of additional parties over whom the court can-
not acguire jurlsdiction.

(b) The court in which the action is pending is prohibited
by the federal or state constitution or by statute from entertain-
ing the cause of action not pleaded.

(c) At the time the action was commenced, the cause of action

not pleaded was the subject of ancther pending actiocn.

Comment. Section 426.40 is required to prevent injustice. Sub-
divisions (a) and (b) prohibit waiver of a cause of action which cannot
be maintained. Subdivision (c} mekes clear the rule regarding causes

already pleaded.

-23-



§ Le6.50

§ 426.50. Permission to assert unpleaded cause

426.50. A party who fails to plead = canse of action subject
to the requirements of this article, whether through oversight,
inadvertence, mistake, or neglect, shall, if he applies to the
court prior to trial, be granted leave to assert such cause unless
the granting of such leave will result in substantial injustice to

the opposing party.

Comment. Section 426.50 mekes clear that a forfeiture should not
be taken lightly and that leave should be freely granted to plead a
compulsory cause prior to trial. Even after trial has begun, leave to
file a countercomplaint (Section 428.50) or cross-complaint (Section

429.50) may be granted.
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§ 427,10

Article 3. Permissive Joinder of Causes of Action

§ 427.10. Permissive jJoinder

427.10. (a) A plaintiff who in a complaint, alone or with
coplaintiffs, alleges a cause of action against one or more
defendants may unite with such cause any other causes which he
has either alone or with coplaintiffs against any of such
defendants.

(b) Causes of action may be joined in a countercomplaint
or cross-complaint in accordance with Sections 428.10, 428.30,

and 429.30.

Comment. Section 427.10 supersedes former Code of Civil Procedure
Section 427 and eliminates the arbitrary categories set forth in that
section.

Under former Section 427, plaintiff could join causes unrelated to
one another only when they happened to fall within one of the stated
categories. The change provided by Section 427.10 is in line with the
modern unlimited joinder-of-causes rule in effect in the federal courts
and elsevhere. See Fed. R. Civ. Proc. 18(a).

Although unlimited joinder of causes is permitted by Section 427.10,
any undesirable effects that might otherwise result from unlimited join-
der can be avoided by severance of causes for trial under Section 1048

of the Code of Civil Procedure.

-25.



8 L28.10

Article 4. Countercomplaints

§ 428.10. Persons who may file countercomplaint

428.10. (a) Any defendant may, alone or with codefendants,
file a countercomplaint setting forth any causes of action he has
against any plaintiff who has asserted a cause of action against
him in the action.

(b) Any person against whom a countercomplaint or cross-
complaint has been filed may, aslone or with coparties, file a
countercomplaint setting forth any causes of action he has against
any of the parties who filed the countercomplaint or crossecom-

plaint against him.

Comment. Subdivision (a) of Section 428.10 changes the former rule
by permitting a defendant to assert all the causes of action he has
against a plaintiff. This eliminates the arbitrary limitations on such
countersuits which existed where neither former Section 438 nor former
Section 442 applied. It alsc eliminates the distinctions between former
Sections 438 and 442 regarding countersuits against plaintiffs and makes
one procedure applicable. It would be unfair to deprive persons of the
right to file countersuits simply because they are sued on a countercom-
plaint or a cross-complaint rather than on an independent action.

Bubdivision (b) carries through the basic idea that countercomplaints
and cross-complaints are to be treated as complaints and that the responses

to them should be identical to the responses to complaints.

-



§ 428,20

§ 428.20. Joinder of parties

428,20, Additionel persons, whether or not they have already
been made parties to the action, may be Joined as parties to a
countercomplaint if, had the countercomplaint been brought as an
independent action, such Jjoinder would have been permitted by the

statutes governing Jjoinder of parties.

Comment. Section 428.20 is designed to obviate the dilemma of a
defendant who wishes to file a countercomplaint but formerly could do
80 only upon giving up the right te join another person whom he would
Join as a codefendant if the countercomplaint was asserted as an inde-~
pendent action. Former Section 142 was amended in 1957 to permit a
cross-complainant to Jjoin outside persons who could have been joined
in an independent suit. It made no sense not to extend the scope of

this power to encompass all countersuits.



§ 428,30

§ 428.30. Joinder of causes of action agsinst person not already a party

428.30. Where a person filing s countercomplaint properly
Joins as a party a perscn who has not previcusly been a pariy to
the action, the person filing the countercomplaint mey set forth
in the countercomplaint any causes of action he has against the

other person.

Comment. Section 428.30 is consistent with treating a counter-
complaint the same as if it were a complaint in an independent action.
Thus, if a defendant properly Jjoins an outsider as a codefendant on a
countercemplaint, the defendant may then assert any additional causes
of action he has against the outsider. This broad principle--that,once a
party 1is properly Jjoined in an action because of his connection to a
single cause of action, adverse parties may join any other causes against
him--has been adopted in many other jurisdictions. E.g., Rule 18(a) of
the Federal Rules of Civil Procedure. Although unlimited Jjoinder of
causes is permitted by Sections 428.10 and 428.30, any undesirable
effects that might otherwise result from unlimited joinder can be avoided
by severance of causes for trial under Section 1048 of the Code of Civil

Procedure.

-28-



§ 428.40

§ 428.40. Countercomplaint may be combined with answer

428.40. A countercomplaint may but need not be included in
the same document as the answer to the complaint, countercomplaint,
or cross-complaint of the party against whom the countercomplaint

is filed.

Cormment. Section 428.40 is consistent with the practice regarding
ecounterclaims under former Code of Civil Procedure Section 437, which

made a counterclaim an integral part of the answer.

-29-



§ 428,50

§ 428.50. Countercomplaint filed after answer only with leave of court

428.50. Leave of court is reguired to file any countercom-
plaint except one filed before or at the same time as the answer
to the complaint, countercomplaint, or cross-complaint of the
party against whom the countercomplaint is filed. Such leave may
be granted in the interest of Jjustice at any time during the

course of the actlion.

Comment. Section 428.50 safeguards the rights of persons agalnst
vhom an untimely countercomplaint is sought to be filed and who, on
balance of all relevant factors, would be treated unjustly if such

filing were permitted.

-30-



& L42R.60

§ 428.60. Gervice of countercomplaint

428.60. A countercomplaint shall be served on the parties
affected thereby. If any party affected by a countercomplaint
has not appeared in the action, a summons upon the countercom-
plaint shall be issued and served upon him in the same menner

as upon commencement of an original action.

Comment. Section 428.60 adopts the safeguards applicable to
cross-complaints under former Code of Civil Procedure Section 442

(now Section 429.60).

-31-



Artiele 5. C(ross-Complaints

§ 429.10. When cross-complaint permitted

429,10, Whenever a party against whcem a cause of action has been
asserted in a complaint, countercemplaint, or cross-camplaint has s
cause of action arising from the same transaction or occurrence, or
affecting the same property, as the cause brought against him, he may
file a cross-complaint asserting his cause against a person alleged to
be liable thereon, whether or not such person is already a party to

the action,

Comment. This article supersedes former Code of Civil Procedure Sec-
tion 442 and provides generally for a cross-compleint analogous to the one
permitted under that section. The article is generally in line with modern

cross-camplaint rules in force elsewhers. See, e.g., Fed. R. Civ. Proc.

13(g), (h).

-32-



§ 429.20

§ 429.20. Joinder of parties

429.20. Any person may be made a party to a cross-complaint if,
had the cross-complaint been filed as an independent action, his joinder

would have been permitted by the statutes governing joinder of parties.

Comment. See Comment to Section 429.10.

-33-



§ b2g.30

§ 429.30. Joinder of causes of action

L29.30. Where a person filing a cross-camplaint states a cause
of action against another person arising from the same transaction or
occurrence, or affecting the same property, as the cause brought
against him, the person filing the eross-complaint may set forth in
the cross-complaint any other causes of action he has against the

other person.

Comment. Section 429.30 makes treatment of cross~cemplaints consistent
with the treatment of complaints and countercomplaints. Tt permits a per-
son who files a ecross-complaint to join all other causes he has against any
person against wham the cross-camplaint is filed., Although unlimited join-
der of causes is permitted by Section 429.30, any undesirable effects that
might otherwise result from unlimited joinder can be avoided by severance
of causes for trial under Section 1048 of the Code of Civil Procedure. See
also Section 1048.5 (transfer to another court for trial when cross-claim

severed for trial). See alsc the Comment to Section L428,30 (countercomplaints).
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§ 4°9.40

§ 429,40, Cross-complaint may be combined with answer

429.40. A cross-camplaint may but need not be included in the
same document as the answer to the camplaint, countercomplaint, or
cross-complaint which contains the cause of action to which it is

factually related,

Comment. Section 429.40 reflects prior practice. The phrase “factually
related” refers to the cause of action which arises from the same transaction

or ocecurrence or affects the same property.
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§ L2g.50

§ 429.50. (ross-complaint filed after answer only with leave of court

429.50. Leave of court is required to file any cross-complaint
except one filed before or at the same time as the answer to the com-
plaint, countercomplaint, or cross-complaint which contains the cause
of action to which the proposed cross-complaint is factually related.
Such leave may be granted in the interest of justice at any time during

the course of the action.

Comment, See the Comments to Sections 428.50, 429.10, and 429.40.
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§ 429.60

§ 429.60. Service of cross-camplaint

429,60, A cross-complaint must be served on the parties affected
thereby. If any party affected by a cross-complaint has not appeared
in the action, a summons upon the cross-complaint shall be issued and
served upon him in the same manner as upon commencement of an original

action.

Comment. See the Comment to Section 429.10.



§ 429.70

5_&29.70. Certain cross-complaints to be treated as countercomplaints

429.70. Any cross-complaint which gualifies in whole or in part
as a countercomplaint under Article 4 (commencing with Section 428.10)
of this chapter shall, to that extent, be treated as a countercamplaint

and shall thus be subject to the provisions of Section 426.30.

Comment. Section 429.70 makes clear that a countercomplaint by any
other name remains a counterccmplaint and that Section 426.30 (compulsory

countercomplaint) is always applicable.
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§ 429.80

§ 429,80, Rights of "third-party defendants"

429,80, (a) As used in this section:

(1} "Third-party plaintiff"” means a person ageinst wham a cause
of action has bezen asserted in a complaint, counterccmplaint, or cross-
complaint, who claims the right to recover all or pert of any amounts
for which he may be held liable on such cause of action from a third
person, and who files & cross-complaint stating such claim as a cause
of action against the third person.

{2) "Third-party defendant" means the person who is alleged in a
rross-complaint filed by & third-party plaintiff to be liable to the
third-party plaintiff if the third-party pleintiff is held liable on
the claim against him,

(b] In addition to the other rights and duties a third-party
defendant has under this article, he may, at the time he files his
answer to the cross-complaint, file a special answer alleging against
the person who asserted the cause of action against the third-party
plaintiff any defenses which the third-party plaintiff has to such

canse of action.

Comment. Section 429.80 makes clear that, in addition to all rights
and duties of a party against whom a cross-ccomplaint has been filed, a
third-party defendant has the right to prevent collusion against him by
asserting all defenses which the third-party plaintiff should assert
against the party who pleaded the cause of action against the third-party

plaintiff. Cf., Fed. R. Civ. Proc. 1h.
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Article 6. Contents of Pleadings in Particular Actions

§ 430.10. Contents of petition in proceeding for dissplution of marriage

430.10. 1In a proceeding for dissolution of marrimge, the petition
must set forth among other matters as near as can be ascertained the
following facts:

{a) The state or country in which the parties were married.

(b) The date of marriage.

{c) The date of separation.

(d) The number of years from marriage to separation.

{e) The number of childrem of the marrisge, if any, and if none a
statement of that fact.

(f) The age and birth date of each minor child of the marriage.

(g) The social security numbers of the husband and wife, if avail-

able and if not available, a statement to such effect.

Comment. Section 430.10 continues withcout substantive change the pro-

visions of former Section L26c of the Code of Civil Procedure.
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§ 430.20

5 430.20, Additional information required in domestic relations cases

430.20. (a) In a proceeding for dissolution of marriage, legal
separation, or for a declaration of void or voidable marriege, there
shall be furnished to the county clerk by the petitioner at the time
of filing of the petition, or within 10 days thereafter and before the
date of the first hearing, that information, reguired to be collected
by the State Registrar of Vital Statistics, in the manner specified
under Chapter 6.5 (commencing with Section 10360) of Division 9 of the
Health and Safety Code. The clerk shall accept the petition for filing,
whether or not the information is then furnished. At any time after
the filing of the petition, the respondent may also furnish the infor-
mation, whether or not it has bszen first furnished by the petiticner.

(b) The clerk shall take all ministerial steps required of him in
the proceeding, whether or not the information required by this sec-
tion has been furnished; but the clerk shall advise the court, at the
time set for any hearing, if at such time no party has furnished the
information. In such cases, the court may decline to hear any matter en-
compassed within the proceeding if good cause for such failure to furnish
the information has not been shown. The court's inguiry in such cases .’
shall be confined solely to the question of the existence of good cause
for not furnishing the information; and such report and the contents
thereof shall not be admissible in evidence and shall not be furnished

to the court.

Comment. Section 430.20 continues without substantive change the pro-

visions of former Section 426a of the Code of Civil Procedure.
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§ 1430.30

§ 430.30. Action for infringement of rights in literary, artistic, or

intellectual production

430.30. (a) As used in this section:

(1) "Complaint" includes a countercomplaint or cross-complaint.

{2) "Plaintiff" includes the person filing a countercomplaint or
crosg-camplaint,

{v) If the complaint contains a demand for relief on account of
the alleged infringement of the plaintiff's rights in and to a literary,
artistic, -or intellectual production, there must be attached to the com-
plaint a copy of the production as to which the infringement is claimed
and a copy of the alleged infringing production. If, by reason of bulk
or the nature of the production, it is not practicable to attach a copy
to the complaint, that fact and the reasons why it is impracticable to
attach a copy of the production to the complaint shall be alleged; and
the court, in connection with any demurrer, motion, or other proceedings
in the cause in which a knowledge of the contents of such production may
be necessary or desirable, shall make such order for a view of the pro-
duction not attached as will suit the convenience of the court, to the
end that the contents of such production may be deemed to be a part of
the camplaint to the same extent and with the same force as though such
production had been capable of being and had been attached to the com-
plaint. The attachment of any such producticn in accordance with the
provisions of this section shall not be deemed a making public of the

production within the meaning of Bection 983 of the Civil Code.

Comment. Section 430.30 continues the provisions of the last portion of
former Section 426 of the Code of Civil Procedure, but these provisions have

been extended to cover countercomplaints and cross-complaints.
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Sec. 10. Chapter 4 (commencing with Section 435.10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4. OBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES

Article 1. Objectlons to Pleadings

§ 435,10, Grounds for objections to pleadings requesting relief

435.10. The party against whom a camplaint, countercomplaint, or
cross-complaint has been filed may object to the pleading on any cne
or more of the following grounds:

(a) The court has no jurisdiction over his person.

(b) The court has no jurisdiction of the subject of the cause
of action alleged in the pleading.

(¢} T™e person who filed the complaint, countercomplaint, or
cross~camplaint dees not have the legal capacity to sue,

(d) There is another action pending between the same parties on
the same cause of action.

(e) There is a defeet or misjoinder of parties.

(f) Several causes of action that should have been separately
stated have not been separately stated.

(g) The complaint, countercamplaint, or cross-complaint does not
state facts sufficient to constitute a cause of action.

(h) The camplaint, countercomplaint, or cross-complaint is uncer-
tain. As used in this subdivision, "uncertain" includes ambiguous snd
unintelligible.

{i) In an action founded upon a contract, it cannot be ascertained
from the complaint, countercomplaint, or cross-complaint whether the
contract is written or oral.
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§ 435,10
Comment. Section 435,10 continues without substantive change the
grounds Tor objection to a complaint by demurrer (former Code of Civil
Procedure Section 430) or answer (former Code of Civil Procedure Section
433). The same grounds for objection are made applicable to counter-

complaints and cross-camplaints.
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§ £35.20

§ 435.20. Grounds for objection to answer

435.20. A party sgainst whom an answer has been filed may
object to the answer upon any one or more of the following grounds:

(2) The answer does not state facts sufficient to constitute
a defense.

(b) The answer is uncertain. As used in this subdivision,
"uncertain” includes ambiguous and and unintelligible.

{c) Where the answer pleads a contract, it cannot be ascer-

tained from the answer vhether the contract is written or oral.

Comment. Section 435.20 continues without substantive change the
portions of former Code of Civil Procedure Section 444 that specified
the grounds for objection to the answer except that the grounds for
objection to what formerly would have been a counterclaim are now the

same as the grounds for objecting to a complaint. See Section 435.10.
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§ U435.30

§ 435.30. When objections made by demurrer or ansver

435.30. (a) When any ground for objection to a complalnt,
countercomplaint, or cross-complaint appears on the face thereof,
or from any matter of which the court must or may take Judicial
notice, the objection on that ground may be taken by a demurrer
to the pleading.

(b) V¥hen any ground for o Wjection to a complaint, counter-
complaint, or cross-complaint does not appear on the face of the
pleading, the objection may be taken by answer.

(¢) An objection to an answer may be taken by demurrer to
the answer.

(d) A party objecting to e complaint, countercomplaint, or

cross-complaint may demur and answer at the same time.

Comment. Section 435.30 continues prior law under various sec-
tions of the Code of Civil Procedure except that former provisions
applicable to complaints have been made applicable to countercomplaints
and cross-complaints. Subdivision {a) contimes the rule formerly found
in Section 430; subdivision (b) continues the rule formerly found in
gection 433; subdivision {c)} continues the rule formerly found in Sec-
tion 4u4k; subdivision (d) continues the rule formerly found in Section
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§ 435.40

§ 435.40. Time to demur

435.40. (a) The defendant may demur to the complaint within
the time required in the summons to answver.

(b) 4 person against whom a countercomplaint or cross-
complaint has bheen filed may demur to the countercomplaint or
cross~complaint:

(1) within 10 days after service of the countercomplaint or
cross-complaint if the person who demurs has previously appeared
in the action.

(2) Within the time required in the summons to answer if the
person who demurs has not previously appeared in the action.

(c) A party who has filed a complaint, countercomplaint, or
cross-complaint may, within 10 days after service of the answer

to his pleading, demur to the answer.

Comment. Section 435.40 is generally consistent with the times
specified in Former Sections 430 and 443 of the Code of Civil Procedure.
For new parties brought into the action on a countercomplaint or cross-
complaini, the times are consistent with the practice under former Code

of Civil Procedure Section hi2.
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§ 435.50

§ 435.50. Demurrer may be taken to all or part of pleading

435.50. (a) A demurrer to & complaint, countercomplaint, or
cross-complaint may be taken to the whole complaint, countercom-
plaint, or cross-complaint or to any of the causes of action stated

therein.

(b) A demurrer to an answer may be taken to the whole answer

or to any one or more of the several defenses set up in the answer.

Comment. Section 435.50 is consistent with prior law but treats
countercomplaints and cross-complaints the same as complaints. See

former Code of Civil Procedure Sectiors 131 (complaints) and 443 (answers).
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§ 435.60

§ 435.60. Statement of grounds for cbjection

435,60. 4 demurrer shall distinctly specify the grounds upon
which any of the objections to the complaint, countercomplaint,
cross-complaint, or answer are taken. Unless It does so, it may

be disregarded.

Comment. Section 435.60 continues the rule formerly found in
Section 431 of the Code of Civil Procedure except that the rule has
been extended to cover countercomplalnts, cross-complaints, and answers

in accordance with the former practice.
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§ 435.70

§ 435,70, Judicial notice

435.70. When the ground of demurrer is based on a matter of
which the court may take judlicial notice pursuant to Sections 452
or 453 of the Evidence Code, such matter must be specified in the
demurrer, or in the supporting points and authoritles for the pur-

pose of invoking such notice, except as the court may otherwise

permit.

Comment. Section 435.70 continues without change the provisions

of former Code of Civil Procedure Section 431.5.
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§ 435.80

§ 435.80. Objections waived by Tailure to demur or ansver

%35.80. If the party against whom a complaint, countercom-
plaint, or cross-complaint has been filed fails to object to the
pleading, either by demurrer or answer, he is deemed to have
waived the objection unless it is an objection that the court has
no jurisdiction of the subject of the cause of action alleged in
the pleading or an objection that the pleading does not state

facts sufficient to constitute 2 ceuse of actiom.

Comment. Section 435.80 is the same in substance as former Code
of Civil Procedure Section 43k except that Section 435.80 extends the

rule to objections to countercomplainits and cross-complaints.
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§ Lho.10

Article 2. Denials and Defenses

§ 440.10. "Material allegation" defined

440,10, A material allegation in a pleading is one essential
to the claim or defense and which could not be stricken from the

pleading without leaving it insufficient.

Comment. Section 4h0.10 continues without substantive change the

provisions of former Code of Civil Procedure Section 463.
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§ 4ho.20

§ 440.20, Admission of material allegation by fallure to deny

bho.20. (a) Every material allegation of the complaint,
countercomplaint, or cross-complaint, not controverted by the
answer, shall, for the purposes of the action, be taken as true.

(b) The statement of any new matter in the answer, in
avoidance or constituting a defense, must, on the trial, be deemed

denied or avoided by the opposite party.

Comment. Section 440,20 supersedes former Section 462 of the Code
of Civil Procedure. It 1s the same in substance as the former section
except that it requires an answer to a countercomplaint while the former
section did not require an answer to a counterclaim. The more precise
phrase "denied or avoided" has been substituted in subdivision {b)} for
"controverted” which was used in former Section 462. This substitution
adopts the language used in Rule 8(d) of the Federal Rules of Civil Pro-

cedure and mekes no change in prior Californis law.
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§ 440.30

§ 440.30. TForm and content of answer

440.30. (a) The answer to a complaint, countercomplaint,
or cross-complaint shall contain:

(1) A general or specific denial of the material allegations
of the complaint, countercomplaint, or cross-complaint denied by
the party filing the answer.

{(2) A statement of any new matter constituting a defense.

{b) If the complaint is not verified, 2 general denial is
sufficient tat only puts in issue the material allegations of the
complaint, countercomplaint, or cross-complaint. Except in justice
courts, if the complaint is verified, the denial of the allegations
mizt be made positively or according to the information and belief
of the defendamt.

{c) If the person filing the answer is without knowledge or
information sufficient to form a belief as to the truth of an
allegation of the complaint, countercomplaint, or cross-complaint,
he may so state and this has the effect of a denial of the allega-
tiomn.

(@) The denials of the allegations may be stated by:

(1) Reference to specific paragraphs or parts of the complaint,
countercomplaint, or cross-complaint.

(2) Express admission of certain allegations of the complaint,
countercomplaint, or cross-complaint, with a general denial of all

of the allegations not so admitted.
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§ 440.30

(3) A denial of certain allegations upon information and
beliel, or a denizal of certain allegations by stating that the
person filing the answer is without knowledge or information
sufficient to form a belief as o the truth of the allegations,
with & general denial of all allegations not so denied or

expressly admitted.

Comment. Section 440.30 is the same in substance as former Code
of Civil Procedure Section 437 except that it has been broadened to
apply to countercomplaints and cross-complaints.

Subdivision {c) uses language taken from Rule 8 of the Federal
Rules of Civil Procedure. The language of the federal rule will permit
more concise pleadings and will avoid highly technical requirements that

may trap an unwary pleader. See, e.g., Oliver v. Swiss Club Tell, 222

Cal. App.2d 528, 35 Cal. Rptr. 324 (1963).
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§ 440.40

§ LLO.40. General denial where amount involved $500 or less

440.40. In any action on which the demand, exclusive of
interest, or the value of the property in controversy does not
exceed five hundred dollars ($500), the defendant at his option,
in lieu of demurrer and other answer, may file a general written
denia]l verified by his own cath and a briefl statement similarly
verified, of any new matter constituting a defense or counter-

complaint,

Comment. Section 440.40 contimes without substantive change the

provisions of former Code of Civil Procedure Section 437b.
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§ 440,50

§ 4h0.50. Pleading exemption from liability under insurance policy

440.50. TIn an action to recover upon a contract of insurance
wherein the defendant claims exemption from liability upon the ground
that, although the proximate cause of the loss was a peril insured
against, the loss was remotely caused by or would not have occurred
but for a peril excepted in the contract of insurance, the defendant
shall in his answer set forth and specify the peril vhich was the
proximate cause of the loss, in what manner the peril excepted con-
tributed to the loss or itself caused the peril insured against,
and if he claim that the peril excepted caused the peril insured
against, he shall in his answer set forth and specify upon what
premises or at what place the peril excepted caused the peril

insured against,

Comment. Section 440.50 is the same as former Code of Civil Pro-

cedure Section 437a.
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§ 440.60

§ 440.60. Recovery of personal property

L440.60. When, in an action to recover the possession of
personal property, the person making any affidavit did not truly
state the value of the property, and the officer taking the
propexrty, or the sureties on any bond or undertaking is sued for
taking the same, the officer or sureties may in their answer set
up the true value of the property, and that the person in whose
behalf said affidavit was made was entitled to the possession of
the same when said affidavit was made or that the value in the
affidavit stated was inserted by mistake, the court shall disre-
gard the value as stated in the affidavit and give judgment accord-
ing to the right of possession of said property at the time the

affidavit was made.

Comment. Section 440.60 is the same as former Code of (ivil Pro-

cedure Section 437d.
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§ Lko.70

§ 440.70. sSet-off

440.70. (a) Where cross-demands for money have existed
between persons under such circumstances that, if one had brought
an action against the other, a counterclaim could have been set
up in a countercomplaint, the two demands shall be deemed compen-
gated, so far as they egual each other, and neither can be
deprived of the benefit thereof by the assignment or death of
the other.

(b) If one person described in subdivision (a) brings an
acktion against the other person described in that subdivision,
nothing in this section makes the cross-demand which the person
against whom the action is brought has against the person bring-
ing the action a defense subject to waiver if not raised in his

ansvwer.

Comment. Section 440.70 continues the substance of former Code
of Civil Procedure Section 440. Section 440.70, however, is expressly
limited to cross-demands for money, thus preserving the historical pur-
poses of the statute. See generslly Comment, 53 Cal. L. Rev. 22h (1965).
Subdivision {b} is new and is designed to eliminate any possible incon-
sistency between Section 440.70 and the compulsory countercomplaint

provision (Section 426.30).
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§ L4s5.10

Article 3. Motion to Strike

§ 445,10. Motion to strike complaint, countercomplaint, or cross-complaint

kh5.10. (a) As used in this section, "complaint" includes
a countercomplaint or cross-complaint.

{b} A party, within the time he is allowed to answer a com-
plaint, either at the time he demurs to the complaint, or without
demurring, may serve and file 2 notice of motion to strike the
whole or any part of the complaint. The notice of motion to strike
shall specify a hearing date not more than 15 days from the filing
of the notice, plus any additional time that the party, as moving
party, is otherwise required to give the other party. If a party
serves and files such a notice of motion without demurring, his
time to answer the complaint is extended and no default may be
entered against him except as provided in Section 585 and 586,
but the filing of such a notice of motion does not extend the

time within which to demur.

Comment. Section 445,10 continues the substance of former Code of
Civil Procedure Section 435 except that it is extended to cover counter-

complaints and cross-complaints.
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§ 4k6.10

Article 4. BSummary Judgment

Comment. This artlicle continues without substantive change the

provisions of former Code of Civil Procedure Section 437c.

§ 446.10. Definitions

446,10, As used in this article:
{(a) "Action" includes all types of proceedings.

{b} "Answer" includes countercomplaints and cross-complaints.
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§ Lh6.20

§ bu6.20. Motlon for summary judgment

6,20, {a) In superior courts and municipal courts 1f it
is claimed that the action has no merit, or that there is no
defense to the action, on motion of either party, after notice of
the time and place thereof in writing served on the other party
at least 10 days before such motion, supported by affidavit of any
person or persons having knowledge of the facts, the answer may be
stricken out or the complaint may be dismissed and judgment may be
entered, in the discretion of the court unless the other party, by
affidavit or affidavits shall show such facts as may be deemed by
the judge hearing the motion sufficient to present a triable issue
of fact. A judgment so entered is an appealable: judgment as in
other cases.

(b) If it appears that the defense applies only to a part of
the plaintiff's claim, or that a good cause of action does not
exist as to a part of the plaintiff's claim, or that any part of
a claim is admitted or any pert of a defense 1s conceded, the court
shall, by order, so declare, and the claim or defense shall be
deemed established as to so much thereof as is by such order de-
clared and the cause of action may be severed accordingly, and the
action may proceed as to the issues remalning between the parties.
As used in this subdivision and in Section 446.L0 "plaintiff's

claim" includes a counterclaim or cross-complaint. No judgment
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§ 446.20

shall be entered prior tc the termination of the action but the judgment
in the action shall, in addition to any matters determined in such action,
award Jjudgment as established by the proceedings provided for in this
subdivision. A judgment entered under this subdivision is an appealable

Judgment as in cther cases.
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§ k46.30

§ Lh6.30. Affidavits in support of motion

446.30. The affidavit or affidavits in support of the motion

must contain facts sufficient to entitle plaintiff or defendant to

a judgment in the action.
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§ Lbs. k4o

§ 446,450, Affidavits in opposition to motion

46,40, The affidavit or affidavits in opposition to the
motion shall be made by the plaintiff or defendant, or by any
other person having knowledge of the facts, and together shall
set forth facts showing that the party has a good and substan-
tial defense to the plaintiff's claim or fto a part thereof or

that a gocod cause of action exists on the merits.
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§ 446,50

§ 4k6.50. Reguirements for affidavits

456,50, The facts stated in each affidavit shall be within
the personal knowledge of the affiant, shall be set forth with
particularity, and each affidavit shall show affirmatively that
the affiant, if sworn as a witness, can testify competently there-
to. When the party resisting the motion appears in a representa-
tive capacity, such as a2 trustee, guardian, executor, administrator,
or receiver, then the affidavit in opposition by such representative

may be made upon his informstion and belief,
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§ uh6.60

§ Lk6.60. Time not extended

Y46.60. The filing of 2 motion under this article does not
extend the time within which a party must otherwise file an

answer, demurrer, or motion to strike.
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§ L2

Sec. 11. Section 462 of the Code of Civil procedure is repealed.

h€2---Every-material-atlegation-af-the-eorpiainty-nRot-eentroversed
by-the-anewer ; -Huesy-for-the-purpones-of ~-the-aetiony ~be ~-taken-as-truey
the-ptatenent -of-aay-nevw-Babtexr-in-the-answery~in-avoidance ~er-ecnati-
tutipng-a-defense-or-eeuRber-etainy -nusty -oR-the-triaty~be-deened

eprbroverbed-by-the-cppesite -party-
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§ 463

Sec. 12. Section 463 of the Code of Civil Procedure is repealed.
L&l ~-A-materisl-allegatien-in-a-pileading-is-ene-essential-ts-the
elsim-or-defensey-and-whieh-eould-net-be-stricken-£from-the-pieadiag

without-leaving-it-ingufficientr
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§ 465

Sec. 13. Section 465 of the Code of Civil Procedure is repealed.

héEw-—ﬁll-ﬁleaéinge-subsequent-te-the—eem@laiat;-must-be-?iieé
with-the-elerk-or~judge;-and-eepies-thereef-served-upsn-she ~adverse
payty-er-his-abboraeys-providedy-that-in-setiens-in-~justiee-eourtcy
when~the-piepdinga-gre-eraly-an-catry-ef-their-cubssonec-in-the

deskebt-ig-suffiaicnt~
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§ 471.5

Sec. 14. Section 471.5% is added to the Code of Civil Procedure,
to read:

471.5. If the complaint is amended, a copy of the amendments
must be filed, or the court may, in its discretion, require the
complaint as amended to be filed, and a copy of the amendments or
amended complaint must be served upon the defendants affected thereby.
The defendant must answer the amendments, or the complaint as amended,
within ten days after service thereof, or such cther time as the court
may direct, and judgment by default mey be entered upon failure to

answer, &5 in other cases.

Comment. Section 471.5 is the same as former Code of Civil Procedure

Section 432.
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§ 10L8.5

§ 10k8.5. Transfer to another court for trial when cross-claim severed for
trial

Seec. 15. Section 1048.5 is added to the Code of Civil Procedure,
to read:

10k8.5. If a cause of action alleged in a cross-complaint, other
than one described in Section 429.80, is brought solely against a
person or persons who were not previously parties to the acticn before
the court and such cause of action is severed for trisl under Section
1048, the court may, in its discretion, in the interest of justice,
transfer the cause to another court which weuld have had subject
jurisdiction over it had it been asserted as an independent action.
The court to which the transfer is made shall deal with the matter as

if it had been brought as an independent action.

Comment. Section 1048.5 is added toc permit the court not only to sever
matters for trial, but to sever matters into two independent acticas io
order that it may then transfer part of the originel action to another court.
The power is limited strictly to a nonimpleader cause of acticn alleged in
a cross-complaint against a person who is a stranger to the action. Once
such & cause of action is severed for trial, so that any advantaeges of
original joinder are lost, it may be unfair for the court to retain such an
action. If so, the severed cause should be sent to the most convenient court
having jurisdiction over it. Thus, if the cause alleged in the cross-complaint
if brought as an independent proceeding would be one cognizable in municipal
court, it shall be transferred to a municipal court most convenlent to the
parties, even though the original action 1s one in a superior court.
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§ 389

STATUTE DRAFT

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

Section 1. Section 389 of the Code of (ivil Procedure is repealed.

[389. A person is an indispensable party to an action if his
absence will prevent the court from rendering any effective judgment
between the parties or would seriousily prejudice any party before the
court or if his interest would be inequitably affected or Jeopardized
by a judgment rendered between the parties.

A person who is not an indispensable party but whose joinder would

epnable the court to determine additional causes of action arising cut

of the transaction or occurrence involved in the action is s conditionally

necesgsary party.

When it appears that an indispensable party has not been Jolned,
the court shall order the party asserting the cause of scticon to which
he is indispensable to bring him in. If he is not then brought in,
the court shall dismiss without prejudice all causes of action as to
which such party 1s indispensable and may, in addition, dismiss without
prejudice any cause of sction asserted by & party whose fallure to
comply with the court's order is wilful or negligent.

When it appears that a conditionally necessary party has not been
joined, the court shall order the party asserting the cause of action
to which he is conditionally necessary to bring him in if he is subject
to the Jjurisdietion of the court, if be can be brought in without undue
delay, and if his Joinder will not cause undue complexity or delay in

the proceedings. If he is not then brought in, the court may dismiss
-73-



§ 389

without prejudice any cause of action asserted by a party whose failure
to comply with the court's order is wilful or negligent.

Whenever a court makes an order that a person be brought into an
action, the court may order amended or supplemental pleadings or s
cross~-complaint filed and summons thereon lssued and served.

If, after additional conditionally necessary parties have been
brought in pursuant to this section, the court finds that the trial will
be unduly complicated or delayed because of the number of parties or
causes of action involved, the court may order separate trisls as to

such parties or mske such other order as may be just.]

Sec. 2. Section 389 is added to the Code of Civil Procedure, to
read:
enact substance of Rule 19 of the
Federal Rules of Civil Procedure
{attached)

Note: Federal Rule 19 is a comprehensive provision governing mandstory
Joinder of parties which has at its core the basic idea that a person should
be required to be joined as a party only if his absence may result in injustice
to him or to persons already before the court. Simple convenlence is not
sufficient ground for mandatory joinder. Section 389 on its Pace requires
joinder of persons whenever it would enable the court "to determine additional
causes of action arising out of the transaction or occurrence involved in the
action" before the court. The Law Revision Commission, which drafted the

language of Section 389, never intended it to be as broad as it reads.

=Th-
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PARTIES Rule 19

Rale 19.

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION -

(a) Persons to be Joined if Feasible. A person who is subject
to service of process and whose joinder will not deprive the court
of jurisdiction over the subject matter of the action shall be joined
as B party in the action if {1} in his absence complete relief can-
not be accorded among those already parties, or (2) he clajims

- an interest reiating to the subject of the action and is so situated

that the disposition of the action in his absence may (i} as a
practical matter impair or impede his ability to protect that
interest or (ii) leave any of the persons slready parties subject
to & substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of his claimed interest. If he
has not been so joined, the court shall order that he be made
a party. If he should join as a plaintiff but refuses to do so, he
may be made a defendant, or, in a proper case, an Involuntary
plaintiff. If the joined party objects to venue and his joinder
' 59
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would render the venue of the action improper, he shall be dig-
missed from the action.

(b) Determination by Court Whenever Jolnder not Feasible.
If a persen as described in subdivision (a) {1)-(2} hereof cannot
be made & party, the court shall determine whether in equity and
good consclence the action should proceed among the parties
before it, or should be dismissed, the absent person being thus
regarded as ndispensable, The factors to be considered by the
court inelude: first, to what extent a judgment rendered in the
person’s absence might be prejudicial to him or those already
parties; second, the extent to which, by protective provisions in
the judgment, by the shaping of rellef, or other measures, the
prejudice can be lessened or avoided: third, whether a judgment
rendered in the person’s absence will be adequate; fourth, wheth-
er the plaintiff will have an adequate remedy if the action is dis-
missed for nonjoinder. .

(c) Pleading Reasons for Nenjoinder. A pleading asserting
a claim for relief shall state the names, if known to the pleader,
of any persons as described in subdivision (a) (1)-(2) hereof whe

are not joined, and the reasons why they are not jolned.-

(d) Exception of Class Actions. This rule is subject to the pro-
vigions of Rule 23.° '

As amended Feb. 28, 1966, eff. July 1, 1966.

Notes on Amendmants to Federal Rute 19

Prior to 1004, Rule 10 read as follows:

{n) Nocassary Join€or. Subject to the provislons of Bule 23 and
of subdiviston {b) of this rule, persons having a jaint Intercat shall be
made parties and be jolned on the same side ns pleintiffs or defend-
ants. When o person who should Join es e plaintif refuses to do so,
he may be made a defendant or, In proper Casca, an involuntary plain-
e, :

(% Effest of Fallure to Jaln., Whon pereona who are not tndls-
pensable, but who ought to be parttea it coraplote reliet 1s to be no-
eordest botwoen those nlrerdy partles, have not been mnde parties and

. are subject to the Jurisdiction of the eourt as to hoth eervice of proc-
ess and venue and can be made parties without depriving the court
of juriadletlon of the parties Before It, e conrt shall order them
sumtaoned to appear i the actlon.  The court in itz dlserction may
procesd In the nctlon withont muking gach persons partics, if its ju-
risdictlon over thent 98 to clthee service of process or yenue can b
acouired only by their consont or voluntney appearcance or 1f, thowgh
they nre suieet to 1t Jurlsdiction, thelr Jolnder would deprive the
couet of Jorladlction of the partics before fr: but the judgment roen-
dored theeeln doce not afleet the rights or Nahitlttos of nbeont persons,
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(c) Same! Namos of Omltiod Persont and Reasons for Non-Jolader
1o be Pleadod. Iun any pleading I which roliet ta asked, the plender
ehall st forth the names, I known to kim, of porsens whe ought to
be partles if complete rellef Is to be accorded hetwern those already
partive, but who ane noc Joined, nnd shad ktate why they are omitiod,

The Advisery Cotnnlttos potsd the sitorntions as follows:

Whonever feasihle, the persois matorinlly Interested I the sabject
af g actiot—see Lo atora detadled doseription of these persona In the
dircvisedont of now snindivieien () wlow—should be jolned as partion
o (hat they mny be hoard and a cosplete dikposltion made. When
this cemprehensive Jolnder enwnot e accomplished—a situation which
may e encounntoped 1D Pederal conrts beensse of Lmitatlona on kery-
leo of precesx, subjoct mstier Jurlsdiction, and vemue—-the ¢ase sthould
he cxaminedt pragmatieslly and s choice made betwoen the alternn-
tives of precceding with the ectien in the absonce of pardeniar ine
teyested persons, and Jdismisalng the action,

Fron it the court I8 mistaken In ita decision to proceed In the ab-
soaice of ag interostod porsen, It docs not hy that token deprive iteelf
of the power te adjundicate as between the partics slready before it
thirough propor service of prooese.  Buat the court can make & ognlly
binding adjudication eoly betwaon the partlos actunlly folned in the
action, It iz trus that an adjudication botween the parties before
{hic court may on oceasion adversely sffect the absent poraon as &
practical mattor, or leave 5 party expesed to a later [nconsistent res
covery by the sbsent porson. These ate factors which shoukd be con-
sidered In declding whetber the actlon shouid proceed, or should
mither be diemissod: but they do not themsclvos negate the court's -
nower to sdjndicste ax belween the parties who have been jolned.

Defeots in the Original Rule
The foregoing propesitions were well understood in the older equity

'pmcrice, see Hazard, Indiapenacbie Party: The Historical Oripin of

% Procedural Phantem, 61 Colum.L.Rev. 1254 (1901), and Rule 18 counld
be and often was applicd In consonance with thom. But expericnco
shwwed that the ralo waa defective In its phrasing and did oot point
clearly to the proper basls of decision,

Tesinal defects, * * *

{2) The word “indispensablie,” appesring In original subdiviaton (b),
was apparently futcided as an ineluelve refcronce to the intercsted
personk in whose absenee It weuld be sdvisable, all fnctore huaving
ween consddored, to dismiss the aetion.  Yet the sentencc impiled that
there might be intorosted persens, not “indispensable” in whose
absenee the action enght siso to be dismissed. Furthor, it scemed
at lcast superficialiy plameible to cquate the word “indispensalile”
with the expression “having a Joint interest,” appearing in subdi-
vigion (g). * < ¢ Byt persons Lolding an Interest technicaily
“joint" are ot always se telated to an &ctlon that it would be unwise
to procend without jolning eil of them, whereas persons holding an
interest niot tochinically “joint” may have this relation to an action.
Sce Roed, Compulsory Joinder of Pariigs in Civil Actions, 55
Rev. 827, 358 1., 483 (1657). ' '

g, %, & M. '68 Slath.5upp, ACB-3 61
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(3} The ose of *“iadispenasble” nnd “foint interest”™ in the condext of
original Rule 10 directed attentlon to the technlesl or abstract char
acter of the rights or obligations of the persona whose joinder was in
queetion, and correspondingly distracted attention from the pragmatie
considerntionms which alwuid he controliing.

(4) The original rule, in dealing with the feagiblliity of joining a
porzon as a party {o the action, besides referring to whether the pen
son was “subject to the Jurisdietion of the eourt as to both serviee
of process and venne," spoke of whethor the person could b made &
party “without depriving the court of jurisdiction of the partics he-
fore it" The second fquoted expression wsed “jurisdiction™ in the
serise of the competence of the court over the aubject metter of the ac-
tlon, and in this sense the expression was spi. However, by a fa-
mitiar confeaton, the expression zeems to have suggested to some that
the abkenee from the wsalt of & person who was “indlspensabie™ or
“who ought to he Ta] part{y]” itseil deprived the court of the power
to adindicate ns Botween the partles alveedy Jolned & » @

Failure t point ko correct Daais of decleion, The original rale dld
not ktato affirmatively swhat factore were relevant in doclding wheth-
er the action should proceed or b dlsmissed when jolnder of Inter-
eatid persons was fnfonstible.  In rome lnstanees courta 418 not under-
teke the relevant Ingulry ve woere minted by the *Jurladletton™ fallaey.
In other fnstances there wiw mdue preoecuspation with nlstract clas-
alflentions of righte or obligntlons, as againet coastderntion of the
particular conscquences of proceeding with the actlon and the ways
by which these cansequences might be amellornted by the shaping of
fieal relief or ofher precantions.

Although these Aifficuitles ecannot be sald to have been general,
analrels of the cnses whowod that there was good reason for nttempt-
Ing (o strengthen tho role, » % ¢

The Amended Ruls

Now subdiviaion [a} Acfines the persons whese joinder it the action
fa desirable.  Clause (1) stresses the desleadlilty of joining those per-
sons in whese ahsence the court would be obliged to grant partial or
“hollow"” rather than complote relinf to the parties beforo the court.
The intereats that are boing furrhesed here are pot only those of the
portien, but alzo that of the public in avolding repentiddt Inwaolts on
the wkame eapentlal subjoct matter.  Clawso (2} (i} recopnizes the Ime
pertancee of protecting the person whose joinder ia tn guestion ngetnet
the practical prejudlee to hlin which may arise through a disposition
of the action In his ebsence. Clawse (2) {1} recognlzes the need for
conslilering wheiher p party may be left, after the ndjuidleation, ina
position where n person net folned enn sabfeet hilm to a double or
otherwise inconalstent Unbllity. Sce Rood, sepra, 63 Mich.L.Rev, at
30, 3R ¢ v b, -

If a person ns described In subdivislon (o} (1}~{2) la amenable to
servieo of process and his Jolnder would not deprive the court of jurle-
diction in the scnee of competence over the action, he should be Joined
ak a party: and if he has mot beoen joined, the court ahould order
him {o ba brourht luto the setion. If o party jolned has o valld ob-
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Jectlon to the venue pad chooscs te nesert i, he will be dismlssed trom
tie nctini.

Hubdivinion (4} When a person as described in sulslivision {a) {iy-
(2} caunot be made o party, the court is to deterintae whether In
equity and good conscicnce the action sbhould procosd among the par
ties slvendy hefore it, or should be dismissed. That this deciglon la
to be mnde In the light of pragmatic couslderations bas often hovn ne-
knowledged by the cunrts, Bep Roox v. Terar Co., 23 ¥.2d 171 {24 Clr,
U, cort. denied, 277 US. BET {10u8); Nites-Bement-Pond Co.
v. Iran Moulders' Union, 254 T.8, T2, 80 G020). The subdivision sets
out four relevant considerntions deswn from Fhe cxporience revealed
in the declded casen. The factors are to s certaln extent overlapplng,
wikd they are not Intended to exclude sther considerations which may
b applieabie in particular sltuetiovs.

The firsé factor drings In a consideration of what a Judgmont in the
action would mean to the abscntes, Would the absentee he adversely
affeeted in a practical sense, and if so, would the prejudice be im-
mddinte aml serious, or remote and minor? The possible collateral

- censequencos of the judgment wpon the portica already Joined are niso

to be appraised.  Would any party be exposed to a fresh action by the
absontee, and If go, how sexions in the thropt? * + »

The second factor calls attention to the messurca by which prejudloe
may be averted or essencd. The “shaping of reilef™ is a femiliar ox-
pedlent to this end. Sco, 2. g, the award of money danmages in lieu of
specifie relief where the laiter might rffect an mbsentee adversely.
Ward v. Deovers, 203 F.2¢ T2 (D.C.Clr, 1063} * + »,

The taird factor—whether an “adequate” judgment can be rendersd
in the abscnee of & given person—calls attention to the extent of the
reliet that can be aceorded ameng the partics Joined. It meshes with
the other factors, especlaily the “shaping of relief™ mentloned under
tho seeond factor, * * » ;

The fourth factor, loaking to the practical offects of & dismnissal, 1n-
dicates that the court should consider whether there la BEY Assurane:
that the plaintits, if dismissed, could sue effectively In ancther forum
where botter jolnder would e posslble, ® * ¢

The subdivizion uses the werd “ndlspensalile” only in a concluzory
SCnse, that §a, @ person ld “regarded us indlapensable™ when he cannot
bo made & party and, upon consideration of the factors ahove-men-
tioned, 1t is determined that in his absence it would be preferable to
dlymisa the action, rather than to retain it

* = & '

Subdivision {z) parallels the predecessor subdivigion (¢} of Rule 15
In some sltuations it may be dosirable to advise & person who has not
been joined of the fact that the actlon is peading, and in particular
cists the courd Ik its discretion mey [tself convey this information by
dirceting u letter or other Informal acotice to the sbsentoe.
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1035 CIVE. ACTIONS—PLEADINGS Sec. 426

Chap. 4. Acswer, §437-442

Chep. 3. Demurre: @ Anseer or Counterclaim,
R4qd-444,

Chap. & Verification of Pleadings. §458.

Chap. 7. Genersl Rules of Pleading. §4¥2-46%,

Chap. & Variance—Mistakes in Pleadings snd
Amendmente. §469.4775.

CHAPIER 1
I GENERAL

PROmIERE

Lieficed. §420.
Forns and ndes of pleading. §421.
Purminble pleadings enumernted. §422.

8420, Defined.—The pleadings are the
formal allegations by the parties of their
respective claims and defenses, for the
judgment of the court. Legt. 187:.

. Anne. OCF 420; WP, p, 075 ¥ Cal]2d
4,
WeK.D. Pleading §1.

§421. Forms and Rules of Pleading.—
The forms of pleading in civil actions, and
the rules by which the sufficiency of the
pleadings is to be determined, are
prescribed in this code. Leg i 1872,

Anno, CCE 421 WP, p. 975; 35 Cal]. 14 16

W D. Pleading §7.

Forms CCP 421; Cal. B&A, Actions & 5
Proc, p. 18 ’ pes

§422. Permissible Pleadings Enumer
sted.~~The only pleadings allowed on the
part of the plaintiff are:

1. The complaint;

1. The demurrer to the answer;

3. The demurrer to the cross-complaint;

4. 'The answer to the crosscomplaint;

And or the part of the defendant:

1. The demurrer to the complaint;

2. The ansxwer;

3. The cross-complaing:

4. The demurrer to the answrer to the
cross-complaint.

{In [1} justice courts {2] the pleadings
are not required to be in any particolar
form, but must be such as to enable a
person of common understanding to know
what is intended; in [3] justice courts, the
pleadings may, except the complaint, or
cross-complaint be oral or in writing; need
not be verified, unless otherwise provided
in this title; if in writing, must be filed
with the [4] judge; if oral, an entry of
their substance must be made in the
docket.) LegH. 1872, 1907 p. 705, 1933
ch, 744, 1951 ¢h. 1737

8422, 1951 Deletea. 1. fustices’ 2, of
Clae B 3. such justices® 4. justice

See note to §17 above.

See note {200) preceding Section 3732,

Anpe, OCP 422 WP, pp. 975, 1202, 1209,
L467; 39 Cal].2d 30, 187, 319, 439:450,

McE.D. Pleading i§1 ot g,

Yarms CCP 422: Cal. Pl&Pr, Ara. & Coune
tercl,, Form 17, Caption, Forms 7, 1317, 101
102, 119, 116, 120-122; Cal. PRA, Actions
Spee, Proc, p. 19; Anend, & Supp[. Plea, p. ¢
Ans, @ Countercl, p. 7; Complaint, g &3 Law
& Motion Proc., pp. 6, 31; Motioos, p. %

THAYTER 2
COMPLAINT—JOINDER OF CAUSES

As first plasding. §425.

Contents, §426. ] .

Taformation to be furnished on Gling of divorcs,
aunuiment, or separsts mainterance action.

Divorcs scton—Contente of complaint. §426¢.

Joinder of couses. §427.

§425. As First Pleading. ~The - first
pleading on the part of the plaintiff is the
complaint, Leg.H. 1372
uall\nno. OCP 42% WP, o, 1207; 39 Cal]2d
MeE.D. Pleading §43.

Forow OCP $25: Cal. PI&Pr, Caption, Forme
12, 13, 83.-84; Cal PXA, Abate, p. 13; Com-
pieint, p. §; Demor,, p. 20,

§426. Contents. — The complaint must
contain: ‘

1. The title of the action, the name of
the court and county, and, in municipal
and [1] justice courts, the name of the {2]
fadicial distfet, in which the action is

ght; the names of the parties to the
action;

2. A statement of the facts constituting
the cause of action, in ordinary and con-
cise language;

3. A demand of the relief which the -
plaintiff claims. 1f the recovery of money
or damages be demanded, the amount
thereof must be stated: provided, that in -
[31 justice courts, 2 copy of the account,
note, bill, band, or instrument upon which
the action is based is 2 sufficient complaint.
If the demand be for relief on account of
the alieged infringement of the plaintiffs
rights in and to a literary, artistic or intel-
lectual production, there must be attached
to the complaint a copy of the production
:zd to which o;hel:, in‘f;im%:!ment is claimed

a copy of the infringing
duction. IE, by ramcgof bulk or theﬁ
ture of the production, it is not practicable
to attach a copy to the complaint, that fact
and the reasons why it is impracticable to
attach a copy of the production to the
complaint shall be alleged; and the court,
in connection with any demurrer, motion

or other proceedings ia the couse in which



Sec. 42460

s knowledge of the contents of such pro-
duction. may be necessary or desirnble, shall
make such order for & view of the produc-

tion not atteched s will suit the conveni--

ence of the court, to the end that the con-
terits of such roductmn may be deemed
to be a part of the complaint to the same
extent and with the same force wa theuph
such production had beea capable of being
and had been attached to the complaint.
The attachment of any such production in
accordance with the provisions hereof
shall not be deemed a making public of the
production within the meaning of Section
983 of the Civil Code. Leg.H. 1872, 1933
ch. 744, 1547 ch. 481, 1941 ch, 1737,

$426. 1951 Deleten and Teg. 1. jusiices
1. city, town or judicial township 3 justiced
courta of Clamm B The word “justice’" wae sub-
stituted for delete ane; the words “judical dis-
trict™ for delete two; and the worde “justice
courts” for delete three. Remaining bold type
added 1947,

See note to §17 above.

Ser note (200) preceding Section 372,

Annp. CCE 426: WP, pp. 978, 1119, 1141,
1178, 13071209, 1216-1217, 1239, 1324: 1
BALL fnstn, 173; 1 Callld 67%; ¥ Cal).2d
131; § Cal].2d 874; 31 Cal).2¢ 708, T10-732;
3% Cal.].2d 50, 113-114, 116-117, 13%-135, 489,

McE.D. Pleading 8842.12,

Forma CCP 424: Cal, Pl&Py, Capticn, farms
12, 15; Complaint, Form 1; Ind, Form i; Lit
Prop,, Forms 1, 2, §, 7, £ Prayer, Porm {;
Cal. P&A, Complaint, pp. 6, T: Law & Moton
Proc, p. 6; Lit. Prop., pp. 2-11: Motions, pP-
78, 13, 13, 29, 4%, ¥6; Proh., pp. 21, 61, %, 70,

§426a. Information to Be Pumished on
Filing of Divorce, Annuliment, or Scparate
Maintenance Action.—In [1] a proceeding
for [2] dissolution of marriage, legal separa-
tion, or for g declaration of void or veidahle
marriage, there shall be furnished to the
county derk by the [3] petitioner at the
time of filing of the {i‘j g):tition, or within
10 days thereafter and before the date of
the first hearing, that information, re-
quired to be collected by the State Registrar
of Vital Statistics, in the masner apecified
under Chapter 6.5 {commencing with Sec-
tion 1036€) of Division 9 of the Health
and Safety Code. The cleck shalf accept
the {57 petition for filing, whether or not
said information is then furnished. At any
time after the filing of the [6] petition, the
{'7] respondent may also fuenish such infos.
mation, whether or not it has been Frst fur-
nished by the [8] petitioner. The clerk shal!
take all ministerial steps recuuired of him in
the [9] proceeding, whether or not such in-
formation has been furnished; bur the clerk
Ma&imﬂ,}em&m&eﬁn&mém
any hearing, if at tirse no party has
furnished such information. In such cuses,

CODE CF CIVIL PROCEDURE
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the court may dedine to hear any matter
encompassed within the {10} eding if
good rause for such failure to furnish infor.
mation has net been shown,

The court’s inquiry in such cases shall
bé confined solely to the question of the
existence of good cause for not furnishing
the information; and suck report and the
contents thereof shall not be admissible in
evidence and shall not be furnished to the
court. LegH. 1983 p. 232, 1965 ch, 1893,
effective from January 1, 1966 untii De-
cember 11, 1969, 1969 ch, 1698, operative
Jarnuary 1, 1970,

§426a. 1969 Deletea and Leg. 1. an action
2. divorce, ann t or maibtenance
1, & plameif 4. initial complaint 5, 6, complaint
7. defendant 9, 10, action

Added "a proceeding™ at {1} “dissolution of
marria e, legal separanon, or for 2 declaration
of void or veidable marriage™ ar [2); “petition-
er” at [3%, [8]; “petition™ at ¥}, ]Fﬁ}'. 1
spondent™ ar [7]; “proceeding™ at [9], {101

Y remaining hoid type relates o carlier ‘]egir
iative history below.,

§426a. 1965 Dwleter and Leg. Before the
196% amendment the section read as follows:

In an action for divorce the complaint must
set forth, for the atatistics required to be colr
lected by the State bureau of vital sadistics,
among other matters us near as can be acernained
the following facs:

1. The Siate or country in which the parties
were metrried, . :

1. The date of marriage.

1. The date of separation,

4. The number of yeare from marriage %o
sepRration, .

5. The nomber of children of the marriage, i
any, and if none, 2 statzroent of that fact.

The naraes of the minor children.

The defeted requirements as to contents of a
divorce coruplaint are now found in §426¢ below,

Note: For detasiled requirements concerning
the filing of information in connection with com-
plaints and judpments in actions for annulment,
divarce, and legal separation, sce Civil Code
§§89, 134; Covernment Code 514599 Health
and Safety Code §E10000.1, 10380-10371,
10624.

Anno, CCP 4262 WP, pp. 1208, 1442, 1447;
16 Caij.2d 563,

MDD, Divorce and Separation §72.

Forths CCP 426x: Cal. Pi&Pr, Annul. Mar,,
Forme 1-3, L5, 6, B, 12, 14, 26; Div., Porms 1,
1.9, 1.6, T Cal. P&A, Complaint, p. .

8426b.—Divorce or Separate Mainte
nance Action, Not Necesaary to Plead Acts
or Cruclty.—Leg H, 193¢ ch. 333, 1961 ch.
1062. Repealed 1969 ch. 1608, operative
January 1, 1970,

Anno. CCP 426h: WP, pp. 1148, 1208, 1444
1445, 1847; 16 Cal].2d 4%,

W.5. Husband and Wife $§25, 71

Farma CCP 428b: Cal. PI&Pr, Demur., Form
12: Dyv.,, Forms 14, 36, 44-48, T%59; Put. Mar,, -
l;:‘:rm }; Cat, P&A, Complaint, p. 7; Demur., p.
58
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§426c. Divoree Action-—Contests of
Complaint—In [1] a pmcecdm for [2]
dissolution of matriage the [1} petition
must set forth among other mattera <.~.s n2ar
a& can be ascertained the rt\v?omng fares:

(1) The state or country in which the
parties were married,

{2} The date of mardags.’

{3} The date of separation,

{4) The number of years from marriage
ti separation.

{5) The number of children of the mar-
riage, if any, and if none a statcmene of
that fact.

{8} The 147 age and birth date of [§7]
sach minor [6] child of the marriage.

(7) The social security numbers of the
husband and wife, if available and if por
avatlable, a statement to such eifect. Lep,
H., 1986 Iat Brers. Sess. ch, 167, 1968 ch.
038, 1959 ch. 1608, operative January 1,
1970,

§426¢c. 1969 ‘Delete& and Leg. 1. an action
2. divoree 3. complzing 4. ages 5. the 6. childeen

A&ded a Dro:.eedmg at [1]:° d:csolutmn -:;f
marnaﬁe lrj petition™ at [37; aﬁe

4% e'H.h ar P8 ch:sj of the marnage™ at

61 Al remaining bold type relates to eatlier
legislative history below,

Note: The requirernents ar &5 contents of &
divorce complatnt were foumerly contained in
542& prier to amendment of tha section in

1963,

Fores CCP 426¢; Cel, Pl&Pr, Div,, Form L.

427, Joinder of Causes~—The plain-
tiff may unite several causes of action in
the same complaint, where they all arize
ouat of:

L. Coniracts, cxpress or implied {17,
An action l:-rou bt suant to Section
1592 of the Civil C e shall be deeined to
be an action upon an implied contract with-
in the meaning of that term as vused in this
sectio.

2. Claims to recover specific real prop-
erty, with or withcut damages for the
withholding thereof, or for waste commit-
ted thereon, and the rents and profita of
the same {2},

3. Claims to recover apecific personal
property. with or without damages for the
withholding thereof [31.

4. Claime against 2 trustee by virtee of
a contract or by aperation of law [4].

5. Inpuries ta cguacte:r .

6. Injeries to persen [S7.

7. Injuries to property E?;l

8. Claims arising out of the same trans
action, or transections connected with “he
same subject of action, and not included
within one of the forepoing subdivisions
of this section.

9. Any and all claime for injuries asiging
out of a conspiracy, whether of the same
or of Jifferent character, or done at the
same or differgnt timee.

The canses of action 80 united must all
belong to one oaly of these classes except
as provided in cases of conspiracy, and
mugst affect 2ll the parties to the action, and
not require Jdifferent places of trial, and
must be separately stated; but an action
for malicious arrest and prosecution, or
eitﬁer of them, may be united with an ac:
tion for either an injury to character or to
the persan; provided, however, that in any
action brought by the hushand and wife,
to recover <damages caused by any injury
to the wife, all consequential damages suf-
fered or sustained by the hushand alone,
including lose of the services of his said
wife, moneys expended and indebtedness
incurred by reason of such injury to hia
s2id wife, may be alleged am; recovered
without separately stating such cause of
action arising out of such consequential
damages suffered or sustained by the hus
band; provided, further, that causes of ac-
tion for injuries to person and injuries to
property, growing out of the same tort,
may be joined in the same complaint, and
it is not requoired that they be stated sep-
arately. LegH. 1872, 1907 p. 705, 1913
p. 219, 1915 p. 30, 1931 ch 224, 1961 ch.
s8G9,

) 8427, 1061 Dalstes. 1, %, 3, 4, ¥, 6, rad

Anno, CCP 427: WP, ?p T42-750, 994,
1223-1i29, 1293; 1 B AL Josn, (78 1780, 1
(»31}1{.{ 6"!8 55'5 658-839, 661, 663-604, 469

71, 673 676 681 599; ¥ Cﬂ]'ld 578; B Cal,
}21{ 674 10 Cal}!d 123 124, 'Iﬂ} i1 (}]]2:'
279; 17 Cal].24 193, 21%; 26 Cal 1211 65; 39
gafjid 126127, 2{}7 48 Cﬂ]ld 2 N Cﬂ.}

McE.D, Actions §§35-71; WS, Torts §83, 130,

Forms CCP 427; Cal, PiPr, Auto., Forms 1,
3, 4; Complaint, Forme 1, &; Damg., Forms 25,
‘.’,6. Demwr., Forms 10, 11 Pnyer, Porm 4; Cal.
P&A Acct A &1 C‘ompla.:nr,p g, Cm:rpl
pg mur., pp. 104, 10%, 107, 109, 192

3!195 !97 19’9251 ,106*"12 213 220, 124,
23! 9, “31, 233 Husband p. 147; le.l!.p,
42,

CHAPTER 3
DEMURRER TO COMPLAINT

———e

Groursds for demaorer, §430.

Stag::x;reu: of grouvnds — Answer ot same tma,
1

Jodicial notice, 5431 5

Mg;g.m complaint—Filing aed sevics,

Amiosmmdsnmwincomphim
Waiver by Eatluce mdmwazam 434,

Motion to sirike complaint.



Sec, 430

8430. Grounds for Demurrer, — The
defendant may demur ts the complaing
within the time reqguired in the summons to
answer, when it appesars upon the face
thereof, or from any matter of which the
court must or may take judical nutice,
githes:

1. That the court has no jurisdiction of
the person of the defeadant, or the subject
of the action,

2. That the pldotif has not legal zapac-
ity to sue;

3. That there is another activn pending
between the same parties for the same
cause,;

4. That there iz & defect or misjuinder of
parties plaintiff or defendant;

$. That several causes of action have
been impropedy united, or not separasly
stated;

6. That the complaint dotr not state
facts sufficient to constitute a rause of ac
tion;

[2

{3

{4] 7. That the complaint is uncertain;
“uncertain,” as vsed herein, incudes amo-
biguous and unintelligible;

[5] 8. That, in actions founded upon a
conteact, it cannot be ascertained fren: the
complaint, whether or not the contract is
written or oral. Leg.H. 1872, 1307 p. 706,
1939 ch. 446, 1967 ch. §12, 1968 ch. 307,

$430. 1968 Leg. Added bold type in first

ragraph. Remaining hold type relatos to earlier
gistative history below.

£430. 1967 Delotes and Yeg. 2. 7. That
the compiaint is ambiguous; 3. B. That the
complaint ia unintelligible; (3] 4. 9 5. 10

Bliminated former subdivisions T and B, sub-
stituted ~7" for deiete 4, *8" For delete ¥ und
added bold cype in renumbered schdivision L.
Remauining boid type in section and defete and
bold tvpe contained in 1967 deletze prz from
1932 emendment.

E430. 1939 Delstee. 1. or,

Ango, CCP 430: W.P. pp. 977, 1445, 1449,
1471, 14761477, 14801481, 14H3-14R7, 1489,
1491, 1551, 1%56, 1459, 136Y; 1 Callld 34,
58, 41. 99, 76, 886; 5 Callid 626; 10 Cal].2d
£24; 31 Cal] 2d £%6; 32 Cal].0d 26%; 17 Cal].
2d 410, 413; 39 Cal].2d 185, 187, 191.154,
201, I04-307, 209, 211, 214, 228, 231, 471,

MeR. D, Pleading $586-94.

Forms CCP 430: Cal. Pi&%Pr, Abate, Forms
1-4, 1115, §7:21, 23, 37; Adw Poms, Parm i
Alteg., Forma 28-3: Assn. & Club, Forma 24
19; Auic., Form 1; Beaury, Form 1B: Build
Contr., Form ¥2; Claim & D, Hoon 16; Coo-
tract, Porm 34; Demor, Forms 1013 Labor,
Form 44; Landiord, Forma 14, §3; Libel, Porms
12, 13%; Lim. Acta., Porm 19; Mang, Form 9;
Notary, Porm 3 Partner, Forms 2%, 12; Proh,
Forms 43}, 68; Rez fud, Parm 1; Cal. P3A,
Abate, po. 1%, 19, 23, 36, 29, 31, 34, 19, 8%,
9295, 107, 110-112, §20, 134, 13%, 141, 141,
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144, 17%, 161, 203, 208, 211; Accord., pp. 4,
¥4, Accty., pp- To 13, 21, 7, 30 Ale Bev, pg;
24, Y8 61, 67, Ary., pp. 53, 2% Broker
Slsmen., pp. 14, 26, 29, 33, 76: Civ, Rights, pp.
%%, 26, W, Claas & Rep. Actioma, vp. 3, 7. 8,
2. (o, Count, rp 9 16, 17, 1%, 16, 19
Comm. Paper, pp. 36, 49; Complaint, pp. 7, T4
Conspir, pp. ¥, 6 7. 21, 12; Contempt, p. L5
Contract, pe. 8, 9, 28, 19, 42, 8%; Ceatrib.
NWegl., pe 10, 1L, 1% Corp, pp. 10, 12, I, VI,
158, 195 Death Actn, pp. 7, 6, 10, 12, 16;
Decl. Rel, po. 7, 10, 17, 13, 2727, 31, 35, 46;
Default, pp. 23, 94, 119: Demur., pp. 19-21, 24,
15, 34, 45, 48, £9, T4, 16, 17, 80, 68-70, 73-80,
84, 86, 8330, 93, 95, 97, 94, 101103, 104, 109,
111, 112, 1%, 117, 138, 120, 122, 124124, 128
133, 139, 197, 140, 148171, 113179, 161, 162,
167-171, 174, 178181, 134, 189, 192, 193, 194,
199, 102, 104, 206, 209, 11T, 114, 218, 19,
A3p, VT, R, 2R, 233, 237, 238, 43249,
A7, 156, 17T, 261, 262, 284 Dis. Corp., pp. 26,
27; Diév., po. 12, 1% Em. Dom., pp. 18, 24,
5] 19, §1, 67, 63, 14, 76; Bacrow, p. 29; Fiet.
Del., pp. 39, 11, 43, 44; Praud, pp. 13, 14, 33,
34, §5, %6 66.68, 7S5, 77, Bi, 31, 97, 98, 108,
109; Guurd., pp. 88, 69, 97, 99, 100; Guests,
pp. 68, 69, 74, 19, 82, 83, 86, 87; Inj., pp. 41,
X3, 78, 107, 113, 114, 119, 12¥; Insan,, rp, 7L,
%3, 74, B3, 89, 116, 118, 130, 132; Insclv., pp.
4G, £3, 54, 63, 6%, K6, T1, 71, 81, 83; losuz., pg.
2%, 28, 3, 32, 54, 1%, 62, 64; Inverfer, pp. 7,
8, 18, 19; Interpl, pp. 3%, 36; Juria, pp. 4%,
84, 95, 99, 198, 159, 167, 168, 172, 283; Land-
lord, pp. 68, 13, 1919, 23, 25, 414} Law &
Motion Proc, pp. § T-9, 1012, 5% Libel, pp.
%, 10, 17, 18, 26, 17, 3% Lim. Acm., pp. 5.
20, 3334, 38, 3%, T, 7%, 64, 75, 76, 2D, 91;
Lit. Poop., pp. 4, 5, 9, 10; Mech. Lien, pp. 15,
17, 21-23, %2, M, 36, 37, 46, 43; Motions, pg
%, 108: Negl, pp- % 7. 8, 20; Parties, p. 67;
Partner., pp. 11, 13, 22, 23; Prob, pp. 79, 28,
2%, 31; Surery, pp. 10, 12, 31, 32, 48, 5D, 51, 60,
§1; Trust Deed, pp. 31, 32, 38; Venue, p. 41.

£431. Statement of Grounds—Answer
at Same Time.—The demurrer must dis
tinctly apecify the grounds upon which any
of the objections to the complaint are
taken. Unless it does a0, it may be disre-
garded. It mxy be taken to the whaole com-
plaint, or to ary of the causes of action
stated therein, and the defendant may de-
mur and answer at the same time, LegH.
1872, 1907 p. 706.

Asne. COP 438: WP pp. 1468, 1473, 1476,

1480; 1% Cafj.2d 18%-186, 233-223, 131, 262.
M:E. D, Pleading £95.

Forms OCP 431: Cal. P&A, Demur., pp. 20,
48, 52; Law & Motion Proc., pp. 6, 8 Proh,
po. 7T, 9, 28, 19, 3.

§431.5. Judicial Notice..~When the
grovnd of demmurrer is based on a matter
of which the court may take judicial no-
e purstant to Sections 452 or 493 of
the FEvidence Code, such matter must be
soecified in the demurrer, or in the sup
rorting points and authorities for the
purpose of invoking such notice, except as
the court may otherwisc permit. LegH.
1968 ch. 307.



g

§432. Amendment of Cemplamyg Filing
and Service.—If the complaint is amended,
1 copy of the amendments muat be fled, or
the court mav, in its discretion, regure the
complamnt as amended to be filed, and a
copy of the awendments or amended-com-
plaint must be served upon the delendants
affected thereby. The defendant must an-
swer the amendments, or the eomplaint az
ammended, within ten daye afrer ecrvice
therend, or such other time s the court may
direct, and judgment by default may be
entered upon fallure to answer, as in ather
cases, Leg L 1B72, 1320 b, 2,

Adno. OOF a32: WP pp. 140, 1684 Owers
F. p. 360 18 Cal}.2d 618; 59 Oal]ld 407, 404,
459, 40 el [.Id 6%,

McE. D Pieading §16

Forms CCP 432: Cal. PI8Pr, Amend, & Supnl
Plea, Forms 9, 19, 21; Capston, Forms 12513,
Cal. PA, Amend. & Suppl. Pies, pp. 9, 35,
34, Defasit, pp. 8, 6769,

§433.  Asmswer for Grounds Not Appar-
ent in Complaint. ‘When any of the mat-
ters enumerated in Section 430 do not &
pear upon the face of the complaint, the
obiection may be taken by answer {1}
LegH. 1872, 1957 ch, 1442, 1965 ch. 299,
operztive January 1, 1967, 1968 ch, 507

B433. 1968 Delete, L. except that when the
ground of demurrer is that there in another sotion
or procectding pending betwean the same parties
for the same couse I 13 and the court may take
jadicial notive of the other action vr proceeding
under Pivition 4 {commencing wiih Section 4350}
of the Bviderce Code, an afidavit mey be Bled
with the demurrer for the asle purposs of estzb.
Eshing such fact or invoking such potice.

$433, 1965 Delrves aod Ley. 1., the cwmi
may take fudicial notice of orher ections and
procesdings pending in che same court, or in
othes courts of the State, and {or this purpose
oily an afdavit may be filed with the demuryer
to establivh such fact or invoke such sotice,

Addad “or proceeding” between the words “ae
tion" and “pending™, and substitured for defete 1
the language beginning “and the court may™ and
continuing to the end of the section. Remaining
bold type added in 1977,

Anio, OCP 433 WP np. 977, 1467, 1459,
1891 1 CabJ 24 34, 38, 72, 76; 3% Cal.i2d 626;
igzczl‘]'.ld 413, 39 Cal.).id 188, 204, 229, 2486,

MK I Pleading §5§83, 111

Forms CCP 433 Cal. PI&Dr, Abate., Forms
23, 24; Demuor., Form 7; Juris, Form ¥; Cal
P&A, Abare., pp. 19, 39, £Y, %3, 107, 3%, 141,
142, 144, 154, 160.1631, 155, 134 Complalng,
g. *: Corp., pp. 10, 12, 51; Demur, pp. 21, 78,

4, 8BS, BB, 102, 167, 172; Luw &F Montien Proc.,
pp. 6 10, 12, 1% Parties, p. &7,

8434, Waiver by Failure to Demur or
Answer.—1f no chicegon he tken, either
by demurrer or answer, the defendant muat
be deemed to have waived the same, ex-
cepting only the objection o the jurisdic

CIVH, ACTIONS~DEMIRRER TO COMPFLAINT
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tion of the court, and the objection that
the complaint does not state facts sufficient
tr constirute & cause of action. Leg H., 1871

Ango. OCP 434: W.P. pp. 194, 14741475,
480, 14011492, 1573, 19995 1 Csl].24 19; 3
Cal1'24 503, 636; 1% Calfi2d 730k 37 Cal}.2d
4145 3% Call.2d 261, 266, 471

WMeK. D, Plesding 8109,

Torms CCP <34t Cal PXA, Abate., pp. 19,
0, 44, 65, 89, ¥, 9, W7, 139, 141, 161;
Ans, & Couvaerch, p. 8: Class & Rep. Acdons,
Fi T, 2% Sorp, ppe 12, 51 Demur, pp. i1,

4B, %1, 31, 68, 78, 88, 102, 161, 167; Interven.,

p. 37 Jorie, po 38; Law & Motion Proc, pp.
%, %, 10: Pardes. pp. 11, 32, 67 Venue, p. 42,

§435. Motion to Steike Complaint, -
The defendant, within the time required
in the punmons to answer, either at the
time he demurs to the complaint, or with-
ot demurring, may serve and file 2 notice
of mexion 1o strike the whole or any part
of the complaint. The notice of motion to
strike shall specify 2 hearing diate not more
than 15 days from the filing of said notice,
plus any additional tme that the defend-
ant, a8 roving party, is otherwise required
to give the plaintif. If defendant serves
and files auch a notice of motion without
demurring, his time to answer the com-
plaint shall be extended and no default
may be entered againet him, except as pro-
vided in Sections 585 and 586, but the
filing of such a notice of motion shall aot
extend the tme within which to demur.
Legdd. 1955 ch. 1452,

Anno, TCP 433 WP, %ﬁ. 1304-150%, 1578,
1640- 1641, 1693; Owens F. pp. M7, 747; 39
Cal L2 414, 430, 432-423,

Forms CCP 43% Cal, Pl&Pr, Abate., Forms
30, 28; Demur,, Form 31 Prob., Porms 44, 49,
71 Cal. Para, Abate. p. 14: Actions & Spec
Proc., p. %; Atty., pp. 47, 30: Brokers & Slimen.,
p. 13; Claes 22 Hep. Actions, pp. 12, 4% Con.
Eount, p. %, Com. Prop., pp. 3%, 9 Complaint,
pp. &1L 15, 30, 21, 34, 3& Cerp, pp. 11, 1%,
t4; Demue., p. 22; Fict. Def,, p. 3% Fraud, p.
£3: Motions, pp. 5, T B, 12, 16, 14, 37, 38, 47,
48; Prob., pp. & 46, 47, 42, 60, 61, 6971,

CHAPTER 4
ANSWER

Mecessary allegations, methods of stating—Posi-
tive denial--fnformagion ard beliof—Genseal
deniat. §437.

Meading exemption froms liakility under inwes
snce policy. §437a. .

Action Tess than $300—General denial. §437h,

Svemesry judgment—Action without mert or
defenne. F137c.

Kecovery of pecsoral properry. §437d.

Set-off and connterciaim — Bswenti
trizl. §438.

Waver of conte not et ¥y in countescieim—
Trauder. §430,

Ausignmeng or death cannot defear compense-
tinn batween crose demands. §448.
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Joinider of defenses 2rd crose demandde separately
stated—Dlemursee with arsvwer. fédl.

Cross-complaint with anewer or by permizdon--
Service-—Procmss for new parties. §e42

§437. MNecessary Allegations, Method
of Stating — Positive Dental; Information
and Belief—General Denial—The answer
of the defendant shail contain:

1. A geners] or specitic denial of the
material aflegations of the complare con-
troverted by the defendant.

2. A sratzment of any now matter con-
stituring a defense or counterciain.

Bxcept in {1} jusice couces, if the
complaint be verified, the denizl of the
allegations controverted must be made
positively, or according to thy information
and belief of the defendant. I the defend.
ant has no information or belief upon the
mibject sufficient o enable him to answer
an allegation of the camplaint, he may =a
state in his answer, and place his denial oo
that ground. The denials of the allegrtions
controverted may be stated by reference to
specific paragraphs or parts of the com-
plaint; or by express admizsion of cestain
allegations of the complaint with a general
denial of all of the allegations not 50 admit-
ted: or by dendal of certain ailegations upon
informarion and belief, or for lack of suffi-
cient information or belief, with a general
denidal of ai} allepations not so dended or ax-
pressiy admitted. If the complaint be nat
verified, a general denial is sufficient, bt
only puts in issue the matena! allepations
of the complaint. Leghl. 18%2, 1874 u
300, 1927 p. 529, 1933 ch. 744, 1971 ch.
1737,

8437, 1931 Deletes. 1. justiczs’ cotrze of
Class T

Sez note to £1% above.

See nate {200Y preceding Sectivn 370

Ange, CCP 437: WP, pp. 571, 1176, 1195,
1506, 15131014, 1324, 1389; 10 (Lh1.2d ida
16 Cah].24 5T3; 34 Cal]2d 260; 38 Cetlid
388; 39 Oal].3d 169, 283334, 304-288, o4
3% 0al],2d Supe. p 5: 44 Calizd 64

MeK T Fleading §il4.

Forms CCP 437 Cal PiPe, Alleg, Forms
20.%, 11 Aes. % Cousterdd, Porme 1, 22-I)
Caprion, Pormes 03, 104, 108, 108, 131, 137,
118; Proh, Forms 49, 73; Cal. PRA, Ans, &
Countercl., pp. 7. 8, 26, 19, 31, 41 Brokern &
Slsinen., p. 1%: Demur, pp. 345, 254: Motons,
pp. 76, 8%, 98, 162,

§437a.~-Pleading Exemption from Lia-
bility Under Insorance Policy.—-in an ac
tion to recover upon a contract of insur
ance wherein the defendant clafms exemp-
tion fram Hability wpon the grovnd thas
although the proximate cause of the ioss
was a perdl insured againgt, the luss s
remately caused by or wonld not have oc

currad but for a peril excepted in the con-
veace of insurance, the defendant shall in
his snswer set forth and specify the peril
which was the proximate cause of the loss,
in what mannes the peril excepted contrb-
wted to the loss or ftseif cavsed the perd
insured against, and if he daim that the
peril excepted caused the peridl ineured
against, he shafl in his snswer set forth
and specify upon what premises or at what
place the peril excepiad cansed the peril in-
gurcd agninst. LegH. 1907 p. 836

Aran, 0O 437a 14 Cal) 24 T19; 27 Call
2 6% 1% Calll2d 364,

%4370, Action Lesy Than Five Hundred
Dollars —General Denial. — In any action
on whivh the demand, exclusive of interesz,
ot the vaiue of the property in controversy
does not exceed {1) fve hundred dollars
{5300}, che defendant at his option, in lieu
of derurrer wid other anawer, may file 2
gencral written denial verified by his own
vath and a brief statement similarly veri-
fied, of any pew matter constituting a de-
fense or connter-claim. LegH. 1933 ch
Ta4, 1951 ch. 1737

§43%h. 195! Deletes 1. thyee

See note ta §t7 above,

Zee note {200) preveding Section 372,

Anna, OCP 4375 WP p. 1907; 39 Cal]2d
266, 395,

ME T Insurance §247. :

Fortas CCD 437b: Tal. Bi&Pr, Ans, & Coune
rercl, Porm 2%; Cal. PEA, Ans & Counterd,
o 4l -

§437¢. Summacy Judigmene — Action
Without Merit or Defense—In superior
courts [11] and municipal courts {147 if
ir is <liimed the action bas no merit, or
that there is no defense o the action
{1%], on motion of [4] either party, after
notice of the time and plaze thereof in
writiig served on the [%] other [16]
party at least 10 days Lefore such metion,
supported by affidavit of any person or
perecns having knowledge of the facts, the
answer may be stricken out or the com-
plint may be dismissed and judgment
roay be entered, in the discretion of the
court [6] unless the [7] other party, by
alfdavit or afidavita shall show such facts
as may be deemed by the judge hearing
the mation sufficent to [B] pwesent =
triable issne of fact. A judgment 20 entered
is an zprealable ndgment as in tther cases.
The ward “action™ asv used in this section
shall be construed to include afl typea of
proveedings, The word “answer™ 23 used
in this section shall be consiried to include
coanderclaim snd  coows~complaint.  [17]

The fiting of a morion under this section



1i1
ahall not exsend the tme within which 2
party must otherwise file an answer, de
murrer or motion to strike,

The affidavit or affidavits in support of
the motion must contain facks suficiens to
encitle plantif or defendant to 2 judgment
in the action, znd the faciw stated therein
shall be within the personal kaowledge of
the affiant, and shall he set forth with
particularity, and each affidavit shal! show
afirmatively thar (9] affans, if sworn as
a witness, can testify competently therewo,

The affidavit or afidavita in opposition 1o
said motion shall be made by the plaingiff
er defendant, or by any other parson hav-
ing kpewledge of the Facts, and together
shall et forth facts showing that the [10}
party has a good and substantial defense to
the plaintif's action {or to a portion thereof}
or that a good cause of action exizta upen
the merits. The facts stated in each afidavit
shail be within the personal knowledge of
the afhant, shall be set forth with partic-
wvlarity, and each affidavis shall show afirm-
atively that the afhent, if swom as 2 wit-
ness, can testify competently thereto, When
the pariy resieting the motion appears in a
representative Gapacity, such as a trustee,
guardian, executor, administrator, or re-
ceiver, ther the affidavit in opposition by
such cepresentntive may be made upoo his
information and belief.

Tf it appear that such defense applies
only to a part of the plainail's cleim, or
that o good cause of action dees not exist
s to a pact of the plainriffy claim, or that
any part of a claim is admitted or any pant
of a defense i conceded, the cours shall, by
order, so declsre, [15] and the claim or
defenise shall be deemed established 2z o
a0 much thereof 5x is bv sizch order deelared
and the cause of action may be severcd
accordingly, and the action may proceed
23 to the [19] dssues remaining between
the parties. No judgment shall be entered
prior to the termination of such action bt
the judgtment in such action shall, in addi
tion to any matters determined fn such
acticn, award {207 judgment as =stablished
by the proceedings harein provided for.
A fudgment entered under this sestion i
an appealable judement as in other cages.
LegH. 1933 cl, 744, 1937 ch, 533, 1930
ch. 331, 1951 ch. 173%, 1993 ch. 008, 1657
ch. £497, 1965 cha. 1682, 1877,

$437. 1965 Deletes and Leg by ch, 1877,
17. A motion filed pursiant to the provisens
of this section shall be considersd a plesding.
18. and plaintif's claim shall be deemed esmbe

tished 29 to 80 much thereol an soch defense shall
oot apply to, or sa s admitred 19, re

LIVIL ACTIONS—-ANSWER

Sec. 437¢
mainder of rach Jdaim 30, > pluintff the
ameunt of his claim se

Substituted last sentence of the fimt panagraph
for deiste 17 aod zdded sl bold type in last
paragraph. Remainiog deleter and bold type
relute to sarier [zgidative hitory becw.

Ch, 162 amendments were incduded in thos
of ch. 1877

8437 1957 Deloter and Leg. 14, {3
when an answer s fled in {1311 any kind
action (131 31, {31 or that the sction has no
merit. 16, sde

Adided the words “the action has no merit, or'
in ihe Grat seneesce, added the comma followin
delers 14, subatirured “party™ for delete 16 an
added the st twe seniences in the first pasc
praph. Remaining deletes and bold type, inclad-
iny those within 19%7 deleses, relate to carlier
legislative history below.

2437, 19%3 Deferes and Leg. 12, an 13,
to fecover wpon a debt er uwpon a lguidated
demand 12] including an ~ction 2o enforce or
foreclosz n lien or mortgage [3] or 1o recover
an onlqguidated debe or demand for 3 sum of
money only acking wh & contract express of e
piied iuria:dor in {ow :; to recover :}mm
of wpecific or nal property or for specie
fic performance oi u cantract in writing for the
saie or purchase of property, or for wi sccounte
ing orising o & written coniract

Tha words “any kind of"" were syhstituted for
deiete 1I, and the sentence in bold type at the
end of the Grat paragraph was added. Remaining
deletes znd bold type, including thoes within the
1953 Jeleter, relate to earlier 'iegishziu hivory

below.

f43%c, 1951 Deletes 1. mod jusiosd
conrin of Clane A

Bee note to §17 above,

8437z, 1939 Deletes cnd Leg. - 1. and jus
i couts of <la A 2, 3., 4, the
plintiff 7, answering defendant 6. .,

7. defendans 2. enitle him ta defend 9.

the 10 defendant

The phease deleted wan replaced ﬂr:ccdinﬁ
fstead of iellowing “monicipal courts” AR
bold tvpe excent that specified in 1973 legistative
bistory abuve was added. :

See, 2. The amendment made by chis act in
section 417c of the Code of Civil Procedure ap-
plies 1o pending causes of action, 1939 ch, 531,

$437z. 1937 Leg. added ac beginning of seer
fion “and justices’ courts of class A™ deleted and
veniaced tn 1939, -

See note {200} preceding Section 373

Anne, OOF 437c: WP, np. 423, 1497, 1711
1712, 1784-1T09, 1717-1718, 1937, 2160, 2943,
2560; Owens . pp. $86-5787. T Cal).2d 4%6,
€32, 538; ¢ Call2d 719 6 COull2d 400; 18
Cal ] 2d 665667, &89, 673; 39 Cal]2d 419

MK Ty, Judpment §61, Pleading 3241255,
Muni. G, 814,

Forms CCP 43%c: Cal, Pl&Pr, Abate., Porm
3; Thsiafss., Forms 33, 24 Prob, Forma 486,
47, 14, 75 Cal. P&A, Accard. op. 6-8, 10, 31,
32 Ale. Bev., p. 30 Ana 8 Conntercl, pp. 9,
49, 51, 70, 9%, Awer, pp. 72, 80 Acty, Frea,
ppe B3, 1T Brokerss & Rlamen., peo 12, 33,
1,52, E4; Claws & Dep. Actions, pp. 22, 265;
Comm. Paper, pp. 14, 34, 3%; Complunt, rp.
R-10, 1214, 16, 04, 33, 34, 16, 27; Contract,
spe 3L, 33, 38, 537, 1%, 36, 9% Cormn, p. 61

eath Actn., pp. 26, 27, 32: Ded. Rel, pop. 8,
I8; Demar., p. 32%5: Bm. Dom,., t. 70; Escrow,
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pp. 15-30, 28, 33, 47, 48, 3G, ¥9, &7, Fravd,
PP, 44, 45, 50, 51, 118118, 126, 127, 135135,
144, 145: Guests, pp. 9, 11, 14, 14, 40, 41, 47,
%3, 51; Husband, pp. 13, 19, 41, 344 477 Trsan,
Pp- 9294, 104, 106, 107, Iasur, pp. %11, 20
27, 3841, 47, 49, O, Ti, 7%, £9-57, 90-9%
Interier., pp. 32 34; Landiord, pp. 33-33; Lim
Actn., p. 10: Motiona, p. 37 Negl, pp T &
Partner, pp. 41, 43, 56, 75, Feob, pp. 861, TT,
TS, BO, 51, 84, 8%, 107, 10%, 24 Res! Prop,
pp. 6, 8, 9, 12, 18, 25, 30, 31; Sum, Judgm.,
pp. 3.5, 7. B, 11, 22, 2, 2%, 17, 3226, %41,
45, 51.55, §6, 3. 8%, 66, 6972, 74, 15, 688,
o4, 99, 100, 163, 110, 115, 12C; Sursty, pp. 07,
79, BO.

§437d.-—Recovery of Personat Property.
~-3When, in an action to recover the nos
seszion of pewsvial property, the person
making any athdavit did not truly stase the
value of the propeity, and the ofbcar uk
ing the property, or the surctivs on any
bond or undertaking is sued for mbing the
zame, the officer or sureties may in thes
answer sef up the true value of the prop-
erty, and that the person in whose benalf
said afidavit was made was entitled 1o the
possession of the same when smd afhdavit
was made or that the value in the affidavit
stated was inserted by mistake, the court
shall disregard the value as stated in the
afidavic and give fudpment aceording to
the right of poseession of eaid property at
the time the affidavit was made. Legli
1933 ch. 744.

Ser vote (200) preceding Hecton 372,

Anno. CCP 43774: WP p. ML Owens F. p
204; 10 Cal }.2d ¥92,

MoK D, Claim sad Delivery §585-97; Suety
ship 343,

?43& Setvoff and Counterclaim-—Fasen-
tizls—Separate Trial—The counterclaim
mentioned in section 437 must tend to di-
minish or defeat the plaintif's recovery
and must exist in favor of a defendant and
against a plantiff between whom a sevenal
judgment might be had in the action: pro-
vided, that the right to maintain 3 counter-
claim shall not be affected by the fact that
either plaintifi’s or deferdant’s clafm i5 2e-
cured by mortgage or otherwise, nor by the
fact that the action is brought, or the coun-
terclaim maintained, for the foreclosuse of
guch security: and provided furcher, that
the couwrt may, in its discretion, order the
counterclaitn to be tried separately from
the daim of the plaintff. Leg . 1927 p.
1620

Anne, TCF 438 WY op, 1138, 137121972,
17T, 1¥89-1596, 1991.139%, 1797 Owere B
L8911 Call2d 391, 406: A Callad 24; 8

1124 127 10 Gl 10 S4% 34 b ad 119,
269, 372; 39 Cal Y2 194-199: 44 Crl12D 613
615, €28, 630, 63)-634, A46-647,

MDD, Set-off @ . §54, 14-40; WE Nege-
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tiable nams, 568, Seeurity Tranmctions in Real
Propersy $50.

Forme COP 438: Cal. PlaPe, Ans. & Couns
terct, Forma §, 3'7; Cal Picd, Ans. & Countercl.,
o 35, 27, 31, 3B, 39, 4], 45, 9L, T4, 58, 19,
1, 73, 87, 98, ¥9; Comm. Peper, 37, W%

, Pp-
Complaint, pp. 35, 36, 35, 19, 61; {Eanmi.. P
AT

emur., pp. 204, 283, 3iZ, 514, 321, 37%;
Jueis., p. T Law & Motion Proc., p. & Partner.,
pp. 19, 20

£439. Waiver of Cause Not Set Up In
Connterclaim—Transfer, — If the defend:
ant omiis #3 set up a counterclaim upon a
cause ansing out of the transaction set
forth in the complaint a5 the foundation
of the plaintif's claim, neither he nor his
aspionee can afirrwerds maintain an action
againat the plainff therefor.

[1] LegL 1872, 1907 p. 706, 1939
oh, 513, 1941 ch, 454,

8239, 1939 pnd 1941 Leg. 1. The fuilow
ing pararsaph wos added in 1939 and deleted in
1941 “IF the defendant pleads 2 countexclaim
in am amoent in +xcess of the furisdiction of the
conri in which the action is fled, the coust shall
thereupon order the case travsfereed to 2 count

whose jursdiction extends to the amount of the
connterdaine.”

Amno. CCP 439: WP, pp. 451, 1978, 1799
1597 19 Call.id 213 34 C5l]2d 270; 44 Cal
L1d 638, G40

McF D, Seroff 8 G 851342

Forms CCP 439: Cal. Fia:Pr. Ans. & Coun-
tercl,, Form 37: Res Jud, Form & Cal. PRA,
Ars, & Countercl,, pp. 2629, 33, 34, 38, 41; -
Tomplsing, pp. 36, 37 Judgm., pp. 121, 121
Juds, op T, T2, 82; Sum. Judgm., p. 43

§440. Assignment or Death Cannot De-
fest Compensation Between Cross De
mands.—When cross demands have ex-
isted hetween persons under such circume
stances that, if one had brought an action
agamst the other, a counterclaim could
have been set up, the two demands shall
be deemed compensated, so far as they
equal each other, and neither can be de-
prived of the benefit thereof by the assign-
wment or death of the other. Legtl 1873,
1874 . 300,

Aane. COP 440: WP pp. 600, 1794, 1197
1998: 1 Cal}.2d 43&: § Callid 341; 20 Call.
2d K1Y 31 Osl)2d 44D; 44 Cal¥ 2d 613, 614,
431, 623, H4d

KD Setoff & C. B84, 38,

Forms CCP 440: Ca), Pi&Pr, Asdign,, Forms
8, 9, Cal. PB:A, Ans. & Countercl, pp. 41, 46,
w1, 81-89; Comm. Paper, pp. 389, 40; Comphaint,
. 38; Demur, pp. 318, 31%: Judam., pp. 104,
¥O%, 110, 104, 31, 120, £37, 123, 12%, 119,
t14.

§441. loinder of Defeuses snd Cros
Demands Separately Stated — Demurrer
with Answer~—The defendant may set
forth hy answer as many defenses and
countercl2ims as he may have. They must
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be sepsrately stated, and the several de-
fenses must refer 1o the causes of action
which they arc intended to answer, 6 4
manner by which they may be intelligbly
distinguished. The defendant may also an-
swer one or more of the severa] causes of
action stated in the complamnt and demur
to the residue. Leg ML 1871

Anso. OCD 441: WP, pp. 1458, 1926.0517;
i Callld 4%5; 3% Call.2d 188, 173-176; 44
Cal.].2d 643,

McK.D. Pleading §170

Forms CCP 4413 Oal PIRPr, Ans, & Counne
terch., Forms 1, 3, 1820, 3%: Cal. PRA, Domvr,
P- IBR.

§442. Cross Complaint with Answer
or by Permission— ServiceProcess for
New Parties—Whenever the defendant
seeks affirmative refief againat any {1] pee-
son, whether or oot & party to the oniginal
action, rclating to or depending apcn the
contract, trapsacticn, wmateer, happening
or accident upon which- the action e
brought ot affecting the property to which
the action relztes, he may, in addition to
his answer, file at the same time, or by
permission of the court subsequently, a
cross-complaint. The cross-complaint must
be served upon the pardies affected there
by, and such parties may demwr or answer
thereto, or file 2 notice of motion to strike
the whole or any part thereof, as o the
original complaint. If any of the partdes
affectedt by the cross-complaint have noi
appeared in the action, a summons upon
the cmss-mmﬁiain: must be issued and
served upon them in the same manner ar
upon the commencement of an original
action. LegFL 1872, 1874 p. 300, 1907 o
e, 1909 po 966, 1915 po 298, 1903 o
756, 1955 ch. 1452, 1957 ch. 1498,

2442, 19%7 Doletes and Yeg. 1. oarty

Sobatitoezd language o bold tvoe jmmediatedy
following delete 1. Remaining bold troe added
1957

§442. 1935 Leg, Added phrase in Leld rype
beginning “or fle 2 notice.”

Apna. CCF 442: WP pp. 976977, 1704,
1E71-4T 15971578, 1981, 1381, 1987, 1589,
1600: 15 Cal].2d 167 18 Cai] Ud 445 34 Cal.
24 174, 2T6; 37 Czl [2d 4, 368 37 fai 2

npp. 5. §1: 39 124 192, 154, 162163,
167168, 170, 177617 130180, 403, 41D, £30,
432, 437 40 Tal]2d %5, 168,

MeE. . Pleading §567-79,

Forme CCP 442 Cal, PIAFr, Ana & Coune
tercl., Form 17; Captina, Forms 15, 117-119,
Complaint, Forme 3, 3, 7%: Indem., Form 1I;
Porties, Forms 5-11: Cal P&A, Abate, pp. BY,
116; Acetg., pa. 1% 26: Actions & Spee. Froc,

RO, 11, 1o, 2v37, 29, 4%, 47, §1, Y4: Ane,

Countercl. pp. 37, §7. 79 Complalet, po.
3%, 3Y, 3537, 40-42, 44, 45, M50, 18, 0T,
62, §3. 68, 72, 7%, B2, B4, B1-94, 94, 101, © N
108: Demur., p. 3% joos, pp. 70, 83, 99, 121
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Sec. 444

Law & Motion Proc., pp. 5, 13; Motions, pp. %,
12, 47, %4; Parties, p. 58; Sucety, pp. 71 5%,

CHAPTER 3
DEMURERER TO ANSWER OR
COUNTHERCLAIM
Tl to Jerans, G443,
Grounids. Bid4,

§443. Time to Demur, — The phintif
may within ten daye after the service of
ghe answer demur thereto, or o oné or
more of the several defenses or counter-
claimn set up therein. Legdl. 1872, 1874 p.
301, 1507 p. T05.

Aune. OCE 443 WP pp. 17951995 31
Qgil;].’ld &¥4; 30 CalL2d %12, 410y 44 Cal].2d

WcF. 13, Pleading §145.

Yoring CCP 443 Call PI&Pr, Demur,, Forms
t4, 17; Cal. PxA, Ane. & Counterch. pp. 19,
44, &R; Demur, pp, 1911, 264, 286, 278, 284,
AE8, 189, 101, 152, 294, 197, 5313: Husband, pp.
14%, 150; Law & Motion Proc., p. 12; Mand., 5. 7.

§444. Grounds..—The demurrer may be
taken upon one or more of the following
grounds:

1. That several causes of counterclaitn
have been improperly joined, or not sep-
arately staied;

2. That the answer does not state facts
sufficient to constitute a defense or coun-
serciaim;

{34

3

Eﬂ 3. That the answer is uncertain;
Hgnesriain®, as used herein, includes am-
biguous and unintelligible; or

[57 4. That, where the answer pleads a
comtract, it can not be ascertained from the
enswer, whether or not the contract is
written or oral, Leg.H. 1872, 1907 p. 707,
1943 ch. 209, 1967 ch. 512.

2444, 1967 Deleive and Leg. L
the anewer is embigvous: 3. 4. That the
angwer is unistediigthle; {1} 4. % 5. @

Deleted former subdiviens 3 and 4, b
stituced 3" for delete 4, “4™ for delete 5, and
added * “uncertrin, as oeed herein, includes am-
higuous and unintelligible:™ in renumbered wub-
division 3. Remaining bold type in section and
delete and bold type contained in 1967 deletes
zre from 1943 amendment. :

B444. 1942 Delaten. 1 or,

Anno, COP 444: WP, pp. 553, 1999; Owens
. §53: 31 Cal]2d 636; 39 Cal).2d $12-41%
44 Cal) 2d 648,

MK Ti. Pleading §147.

Forms OCP 444: Cal. Pl&Pr, Abate, Form
2§: Demur., Forme 14, 15; Cal, PEA, Abate,
pp. 164, 186; Accord, pp. 5, 4% Acct., pp. T
10, 26; Ans. & Counterct, pp. 10, 1%, 43, 44,
48, £9, %8, 70; Comm. Paper, pp. 97, 70, 7%,
75, 94: Demir., pp. 21, 164267, 270, 271, 273,
%%, 280, 251, 284, 188, 190-29%, 297209, 309,
312, 3%, 317, 320; Exeow, p. 2% Freud, pp.

3, That
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13, 14, 33-3%, 75, &i: BHushund, pp. 549, 150
Law & Moton Proc, pp. 12, 1% Mand, o 58
Rea! Prcp, ». 8.

CHAPTER 6
VERIFICATION OF PLEADINGE
Signing-Verifving-—Fore of sifidavic— Who

may make. 344 ’
. §446. Signing —~ Vecifying -— Form of
avit—Who May Make—Evary plead-
ing (except in [17] justice couwts when the
leadings are oral) {17 sheil be sehscribed
Ey the party or his attorney. When the
" state, [2] any couenty thereof, {33 ey,
school district, distdet, public agsacy, or
public corporation, or any ulficer o7 the
state, or of any cuunty thereof, {47 city,
school disteict, district, public ageecy, or
public corporation, in hiz official capac-
ity, is piaintff, the answer [7] shall be
verified, unless an admission of the truth
of the complaint might subject the party
to a criminal prosecution, or, unless a
county thereof, [6] city, school district,
district, public_agency, or public corpo-
raticn, or an officer of the state, or of any
county, [71 city, schoni district, district,
public agency, or public corporation, in his
oficial capacity, f2 defendant. Except in
[18] justice courts, when the complaint
is verified, the answer [87] shall be verified.
In afl cases of a verificanion of a pleadings,
the afidavit of the parey (9] shall stare
that the same js true of his own knowl
edpe, except a: tn the matters which are
therein stated on his information o belief,
and as to those matters that he believes
it to be true; and where 2 pleading is
verified, it {107 shall be by the affidavit
of a party, unless the pordes are abeent
from the county where the attornev hue
his office, or from some cause unable to
verify it, or the facts are within the knowl-
edge of his attorney or other person veri-
fying the same. When the pleading is
verified by the attorney, or any other per-
son except onz of the parties, he (1]
shall set foreh in the affidavit the ressons
why it is not made by one of the parties.
When a corporation is @ party, the ver-
ffication may he made by any officer
thereof. When the staie, T127 any county
thereof, [!31 city, school districy, dis
trict, public agency, or public corporation,
or any officer of the state, or of any county
thereof, {14] city, school distriet, dis-
trict, public agency, or public corporation,
in his ofscisl capacity is plaintiff, the com-
plaint need not be verified; and if the
state, [15] any county thereof, [16] city,
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school district, dissrict, pubfic agency, or
public corporation, or an officer of
state, comnty, {17] city, school district,
distriet, public ageney, or public corpora-
giont, in his official capacity is defendant,
its or his answer need not be verified.

When the verification is made by the
attorney for the reason that the parties
are absent from the county where he has
his office, or from some other cause are un-
able 1o verify it, nt when the verification
i made on behal{ of & corporation or pub-
lic agency by any officer thereof, such at-
tornay’s er officer’s affidavit shall snte
that he fhas read the pleading and that he
19 informed and believes the matters there-
i to be true and on that ground alleges
that the maiters stated therein are true;
provided that in such cases the pleading
shall not otherwise be considered 28 an
affidavit or declaration establishing the
facts therein alleged.

A purson verifying a pleading need not
swear to the truth or his belief in the teuth
of the matters stated therein but may, in-
stead, assert the truth or his belief in the
truthh of such matters “under penaity of
perjury.” LegHL 1872, 1907 p. 707, 1933
ch. 744, 1939 ch. 712, 1945 ch. 505, 1991
ch. 1737, 1035 ch. 873, 1963 ch, 732, 1967
th, 1242, :

§4as, 1067 Leg. Added “district, public
ageney, 6 poblic corporation” foflowing “schaol
district,” in four places in first paragraph and
three places in second parageaph, and added
“, district, public agercy, or public corporaiion,”
fotfawing tast place where “scheol district™ ape
peers in aecond paragraph, Delores and cemzine
;’;a_ hold type relate to earlier lepislative history
el W,

1943 Added third paragraph.
Dm abd rem:;;?;xg bold cype reietep to g:Bu
legialative hivory below,

£445. 10%% Leg. Adided the last paragraph.
Tieletes and remaining boid type relate to earlier
tegistative history below,

Za46. 19%1 Deletes and Leg. V7. and 18.
[ustices' courts of Clags B The words “justice
rourts” were substitutsd in both coses. Remain-
ity deletes and bold type relate to earlier legisle-
tive history heiow.

Hee note o §17 above.

£446. 1943 Delton and Eeg. 1, 5, 8,9, 10
and 11, must I il and 1§ or 3, 4,13,
idand i6 orany B atax T thereof,
T R

Subatiteted the word “shall”™ for deletes 1, 9,
& % 10 and 11 and added the words “or school
distrizt” where they appeas.

#3485, 1939 leg. Following in reprinted
twy excerpts. The bold type wie added in
i929 words in brackets were deleted in 1949,

“Whan the State forl amy coumty theweof
[or =ny} city, or any officer of the State, or
of any county thereof, [or anvl city, in his
official capecity, ¢ plainGff, the answer must
be wesibed, unless an edmission of the truth
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of the complaint might subject tie panty to
a criminal prosecotion, of, unles w3 oy,
or sl city, or an officer of the State, or of
any commty | thereof, or any| Sty , in his afficial
capacity, fa defendant. * * ® * When the Bate,
ot any tounty thereof, [or ayl ciey, or an}r
officer of the State, or of any cosnty thereol,
[er uny] city, wn his offioa] cepacuy 1 plan-
bff, the complaint need not be verified ; and if
the State—-for] any counry theteof, [or any}
city or an officer of suchk State, cowenty, Joel
gity, in his officiel capacity io defendamr, itz
or his smawer nesd not be venified ™

Fee notz (200 preceding Section 372,

Anne, OCP 446: W0, pp. 1114, 110812300,
F207-1200, 12071206 2 CalT 1d 816, £20, 611;
& CalT2d 304, 247 18 Cal)id 178, 4472: 27
Cal J2d 178 3% Cal] 2d &5, 389301, 3933195,
399, 490; «0 Calf2d B: 44 Callld 114 4%
Cel].2d =08, %1%,

McE. 15 Pleading BE21%-724.

Forms CCP 446: Cal. PifPr, Aon & Coune
terci, Formy 1, 42; Camplaint, Porm t; Guard.,
Forms 98, 100 Mech, Lien, Torm 1; Prob,
Forms 18, 17; Cal. P&A, Cowpleint, p. 7; Judge,
£p. 49, 19; Motone, p. T4,

§447.449, Bnacted 1872, Repealed
1965 ch. 103.

CHAPTER 7
GENERAL RULBS OF PLEADING

Liberal constraction-—Substential justice. 452

Seriking sham, irvelevant wnd redundan:, §49%3.

Ite;rson sccovnt-—Copy on notice- - Verification.

3.

Krescreption: of lamd, 8455,

Judpment or judical scrion, §436.

Performance of coaditions, §457.

Bar of statute of Hmitmtions, §438,

Statute or ordinance —— Performence of coadi
tiors. 8439,

Libe! and alander—Bxuivmic facts, §460.

~%ruth or mitigation. 54631,

Admission by failure to deny-—Affirmstivs de-
fenmes deemad dented. §462.

"Material allegation” defined. 3453,

Suﬁziﬁimtd pleadings — Motion for  leave.

—Filing and service. J463%,

8452, Liberal Constructicn — Substan.
tiaf Justice.—In the construction of u plead
ing, for the purpose of determining its ¢f-
fect, its allegations must be liberally con
strued, with 2 view to substantizl jostice
between the parties. Leg H. 1872,

Anno, TCP 452: WP op 1127.118%; 1%
Ca}é].ld 199; 39 Cal1.2d 15, 105, 107 49 Gal).
20 698,

McE.D. Pleading §5137, 142,

Forma COCP 4%2: Cai, PAA, Demur, po 141

8433, Swiking Sham, Irceievant and
Redundant.—-Sham and irrelevant answers,
and irrelevant and redundant matter ine
serted in a pleading, may be stricken out,

CIVIE ACTIONS PLEATINGS—GENERAL RULES
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vpon such terms as the court may, in its
discredon, impose. Leg . 1872,

Arno, CCP 433 WP, pp. 1704-1506, 1708;
Orwens P p. 347, 30 22124 430, 441,

M B, Pleading §§248-257.

Forma QCP 4533; Cal. PRA, Abate, p. 14
Ans. & Counweel, p. 9; Com, Count, p. 8;
Com. Prop, ppe 3, 4, % Complaint, pp. 8, 9,
i4; Corp, po. ¥%, 6i; Demur., pp. 21, 23 Em.
Liom., pp. 48, 50, 71, 8D, 81; Fier. Def, pp. 7,
8, 1i-14; Motions, pp. ¥, 7, 8, 17, 71, 14, 47,
§6. 19, B, 62, €8, 79, 89, 90, 91494, 101, 102,
108, Prob., pp. 8, 64, 65, 70,

B454. Items of Account—Copy on No-
tice-~Verification.-—It is not necessary for
2 purty to set forth in a pleading the items
of an aceount therein alleped, but he mos
deliver 1o the adverse party, within [1] ten
days after a demand thereof in writing, a
copy of the account, or be precluded from
giving evidence thereof. The court or judge
thereof may order a further account when
the one delivered ia too general, or is de-
fective in any particalar.

If the pleading is verified the account
tnust be verified by the affidavit of the party
to the effect that he believes it to be true;
or if the facts ure within the personal
knowledge of the agent or atmmg for che
party, or the party is eot within the county
where the atrorney hes his office or from
some cause unable to make the affidavit, by
the affidavit of the agent or sttorney.
LegH. 1872, 188C p. 2, 1939 ch, 83,

§454. 1939 Dalete. 1. five

Anno, CCP 434: W pp. 1208, 1217, [219-
1223, 121%; Oneens P, g:'p. B3, 319, 323, Y4i-
$43, 1 Callzd 345, 348, 150, 401; 1% Cal.].2d
28;: 8 Cal}2d 638; 39 Cal).3d 141, 144149,
t48-150.

McE.D. Plerding 48Y9-68, Accountr and Ac
counting £317, 20-28.

Formm CCP 434: Cal, PI&Pr, Com. -Tount,
Forma 1415, 26, 161, 26.1; Cal. P&A, Com.
Count, pp. 5, 1921, 23, 3739, 41, 49; Com+
plaint, p. 7,

£45%, Description of Land.—In an ac-
tien for the recovery of real property, it
must be described in the complaint with
such certainty as to enable an officer, upon
execution, to idestify ir. Leg.H. 1872

Anno, OCF 45% WP, pn. 1108, 1292, 1304;
17 CalJ2d 202 39 CalY2d 118,

MoK . Plerding 58§31, 73, Fjectmenc §41,
Mortgages §376. Quiet Title §62,

FPorms CCP 4%35: Cal, Pl&Pr, Acctg. Action,
Form 7; Cal. PRA, Complaint, §. 7.

§456. fudement or Judicial Action-—
In pleading a judgment or other determina-
tion of a court, officer, or board, it is not
necessary to state the facts conferring jur
isdiction, but such judgment or determina-
tion may be stated to have been duly given
or made and to have become final, If such
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allegation be controverted, the party plead-
ing must establish on the trial the facs
conferring jurisdiction and creatiog Hual
ity. Leg H. 1872, 1957 ch. 1345,

Anze, CCP 456 WP, uy. 11481145 1450

15 Cal]2d 413 29 Call.2d 313-31%; 3% Cal}.
2d 90; 3% Cal).2d 53
MK D, Judgment §534,
Fotms CCP 436: Cal. Pi&Pr, Abate, Porm 1
?ﬂzg., Borm 33; Judgm., Porms 44, 45, Res Jud,
orin 8.

§457. Performance of Conditions. - In
pleading the performance of conditions
precedent in a contract, B is nok necessary
to state the facts showing such perform-
ance, but it may be stated generally thac
the party duly performed all the conditions
on his part, and if such ailegation be con-
troveried, the party pleading must estab-
lish, on the trisl, the facts showing such
performance, Leg . 1872,

Auno. CCP 4%7: WP, pp. 1147, 1233, 1394
& Cal 129 403; 12 Cal ) 2d $5i1; 26 Tel ].2d AT
;37 J.24 339; 3% Cal].2d 12, 70; 4% Cal).2d
57
MED. Coneracts 8268, Plesdiog &§14, 15,
13; W8, Conrracts §232.

Horn CCP 437 Cal. PlaPe, Build, Contx.,
Forras 1, 3 Contexct, Form 12; Cal. P&A, Cone
eract, pp. 6, 22, 24, 20, 74

§458. Bar of Statute of Limitations.—
In pleading the statute of limitations it is
not necessary to state the facts showing the
defenee, but it roay be stated generally that
the cause of action is barred hy the provi-
sions of section —~ {piving the number
of the section and subdivision thereof, if it
is so divided, relied upon) of the Code of
Civil Procedure; and if such allegation be
controverted, the party Pleadmg must es
tablish, on the trial, the facts showing that
the czuse of action in 30 barred. Legk.
1872,

Anno, CCP 458: "V.P, pp. 1147, 1743.174%;
31 Call2d 662; 19 Callld 71

MK D Limit. of Act. §813%-1%%, Pleading
§514, 115,

Forms OCP 438 Cal PPy, Lim Actn.,
Forma 7, 19; Cal, PRA, Ans & Countercl.. p.
44; Law & Motion Proc., p. % Lim, Acto, pp-
13, ¥1.53, 102, 107, 108,

8459, Statute or Ordinance—Perform-
ance of Couditions.—In pleading a private
statute, or an ordinance of a county or mu-
nicipal corpovation, ot & right derived
therefrom, it is sufficient to refer to such
statute or ordinance by its title and the day
of its passage. In pleading the pecform-
ance of conditions precedent under a sat-
ute or an ordinance of 4 county or munici
pal corporation, or of a right derived
therefrom, it is not necessary to state the
facts showing sach pesfosmsance, but it
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may be ntated generally that the party duly
performed 2il the conditions on his part
required thereby; if such allegations be
controverted the party pleading must en-
tablish on the trial the facts showing much
performance. LegtL 1872, 1907 p. 707.

Anno. COF 459 WP, pp. 1147, 1289; 39
Call]l2d 38, 73 7L,

M:K D, Stars. 5§14, 16, Pleading §§14-16,
Muni, Corn. §230.

Forms CCP 45%: Cal. PI&Pr, Buses, Form I%;
Pleveror, Form 19; Bxcav, Form &; Prem. Liab,,
Form 9; Staes, Forms §, 4, 7.

§460, Libel and Slander — Extrinsic
Facts-—In an action for Libel or elander it
is not necessary to etate in the complaint
any extrinsic facts for the purpose of show-
ing the applicotion to the plaintiff of the
defamatory matter out of which the cause
of action arose: but it is sufficient to state,
generaily, that the same was published or
spoken concerning the plaintiff; and if such
allegation be controverted, the plaintiff
must establish on the trial that it was s0
published or spoken. LegH. 872

Anno, CCP 460: W.P. pp. 918, 1147, 1108,
1391-1393; 30 Call.2d 477, 686, 699, 704708,

McK.D. Pleading 5848, 3, Libel & S. §§41-
52; W.S. Torua §§90, 113,

Forma CCP 460: Tzl P&A, Complaint, p. 7;
Libel, pp. 8, 2L s )

§461. Truth or Mitgation——In the ac
tions mentioned in the fast section the de-
fendant may, in his answer, allege both the
truth of the matter charged as defamatory,
and any mitigating circumstances, to re
duce the amount of damages; and whether
he prove the justification or not, he may
give in evidence the mitigating circum-
stances, LegH, 1872,

Anno, OCP 461: W.P. pp, 1342, 1731 M

Cal 12d 764, 31 Call.ld 34, 57.
KD, Libel & 5. 6E74-98; W.5. Torts 403,

Forms CCP 4611 Cal, Plcl's, Libel, Form 11

§462, Admission By Failure to Deny—
Afirmative Defenses Deemed Danied.—
Bvery matecial allegation of the complaint,
not controverted by the answer, must, for
the purpose of the action, be taken as true;
the statement of any new matter in the an»
swer, in avoidance or constituting a de-
fense or counterclaim, must, on the trial,
be deemed controverted by the opposite
party. LegH. 1872

Anns. CCP 262: WP pp. 494, 976, 1194,
19091914, 192%: 3 Cal 124 799 1 Cal).2d 293
19 Call.ad $19; 29 Cal].2zd 140: ¥4 Callld
94; 3¢ Cal J.2d 304, 315, 311, 227, 443454
44 Cal].24 645,

ME.D, Pleading 88139195,

Forms {CP 462 Cal. P Ans, & Coun-
terrl, pp. B, 27, 3L 47; Complaint, pp. 36, 50;
Dremur, p. 187; Pindings. pp. 67, 0.
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§463. “Material Allegation” Defined.
A materizl allegaticn in & pleading is one
essential to the claim or defense, and which
could not be astricken from the pleading
without leaving it insuficient. legl.
1873, )

Anne, CCP 463: ¥ Cal].2d 3, 451

MK, D, Pleading §811, 142

Forme TCP 463: Cal. B&A, A & Coun:
tercl, pp. 7, 13; Complaint, p. 64; Modions, pp.
5. 79, 12, 2%, 26, 18, 19, 47, 55, 89, 96, 10%;
Pwoh., pp. 8, 69, T

§464, Supplemental Pleadings--Motion
for Leave.—~The pluntitf and defendant,
respectively, may be allowed, on maosion,
tn make a supplzmental compluint or an-
swer, alleging [acts material to the case oo
curring after the former complamt or an-
swer, LegH. 1870

Anna, CCP 464 WP 1629, 1834 6 Call
24 354; 34 Cal} 2d 23%5; 39 {alJ.2d 327, 45l

McE.D. Pleadiog §8179-184.

Farmus CCP 464: Cal, PIXPr, Amend, & Suppl.
Flea, Porms 29, 30, 33-3%; Ans, & Counterch,
Forms 1%, 16; Caption, Forras 137, 13%; Prob.
Borms 153, 194, 156 Cal. P&A, Amend. &;
Suppl. Fiea, pp. 8, 54-87, 21-96, 100, 102, 111,
112, 114, 122

8465. Fifing and Service, — All plead-
ings subsequent to the complaint, must be
filed with the clerk or {1] judge, and copiea
thereof served upon the adverss party oc
his attorney, provided that in actions in
[21 jessice courts, when the pleadings are
oral, an entry of cheir substance in the
docket is suficient. Leg.H. 1872, 1874 p.
301, 1933 ch. 744, 1951 ch, 1737

§465. 1953 Deletes. 1. justice I
ticen” courts of Cha B

Bee note to §17 abowe.

See note (200) preceding Section 372,

Anno. CCP #65%: W.P. pn. 980981, 1979,
L602; 6 Cal.l2d 347; 20 Jal 24 £5; 2R Call.
id 639, 3% J.2d 401, 403404, 491

MoK D Pleading §§329-230.

Formna OCP 46% Cal. Pl&Pr, Complaint,
Porms 2, 7-%; Cal. P&A, Default, p, 69,

CHAPTER &
VARIANCE — MISTAKES IN PLEADINGS
AND AMBNDMEMNTS

Meterial variance—Amendiments masting. §469.

Tmmaterial variance §470.

“F%ilure of proof® distinguished from werinnce.

471,

Amendment of ploadings. §472 .

Demurtsr ot waived—-Court’s discretion. §472a,

Time to answer aiter Jemurver—Notice of deci-
won. B47Ib,

Onder mustaining denunver open o wppral—Tiot
vetroactive. B472c.

('-,'u-m.mﬁ 7ddfor sastaining demrrer shown in erder.

43724,

Amending pleadingy—Contimumce—-Relief from
roistake, inadvertence, surprike or axcusabla
peglect-—TFime [imit—Correcting  devical 2r-
ron. $473.

jum

CIviL ACTIONS PLIEADINGS~—VARIANCE

Sec. 472

MNon-service of summons—Time fimit on seek-
ing relief, §473a. {Repesled July 1, 1970.)
Service of summons oo laie o defend the ac-

tion—Time Lmit on seeking relief of defaulit
or defauk judgment, E473.5.
Unknown defendants—Adding true name, §474
Disregard of nenprejudicial arror-— i
againg prejudice. $475.

$469. Material Variance — Amend-
ments Meeting.—No variance between the
allegation in & pleading and che proof is to
be decmed material, unless it has actually
misted the adverse party to his prejudice in
maintaining his action or defense upon the
merits. Whenever it appears that a party
tas been so misled, the court may order the
pleading to be amended, upon such terma
as may be just. LegH. 1872, 1874 p. 302.

Annw. CCP 469: W.P. pp. 1612-161%, 1619:
1 Cal)2d 361; 4 Cal].2d 507: 39 Cal ]l 2d 396,
377, 380, 442,

MoK, D, Pleading §§172, 198,

Forms CCP 469; Cal, PEA, Amend. & Suppl.
Plea, pp. 12, 40, 47, 79, 82.

§470. Immaterial Variance.—Where
the variance is not materizl, as provided in-
the last section, the court may direct the
fact to be found according to the evidence,
or may order an immediate amendment,
without costs. LegH. 1872

Ao, CCP 470: WPCar 1612; 4 Call24
$07: 13 Cal].2d 23%; 39 J.2d 350, 377, 381,
460, 463, :

MK D, Pleading §§273-27Y.

Egems QCP 470: Cal. PEA, Amend. & Suppl.
Plea, pp. 12, 41, 46, 47, 78, 80, BL.

8471, “Failure of Proof” Distinguished

fromn Variance.~—Where, however, the al-
legation of the claim or defensze to which
the preof is directed, is unproved, not in
some particular or particulars only, but ia
its general scope and meaning, it is aot to
be deemed 2 caee of variance, within the
fast two sections, but a failure of proof.
Leg . 1872, ,

Anga, OCF 471: WP p. 161%; 16 Cal].2d
206; 39 Call.1d 460, 469,

McK.D, Pleading §276.

Forna CCP 471: Cal. PXA, Amend. & Suppl.
Plea, pp. 41, 47, &3,

§472. Amendment of Pleadings.-—Any
pleading may te amended once by the party
of course, 2nd without costs, at any time be-
fore the answer or demurrer is filed, or en-
tered in the docket, or after demurrer and
before the trial of the issue of Jaw thereon,
by fiting the zame as amended and serving
4 copy on the adverse party, who may have
10 days thercafter in which to answet or
deiaur to the amended pleading; provided,
that in [1] justice courts when the plead-
ing is oral, the amendment may be oral,
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the gubstance thereof being entered in the

docket, and the adverse party shall have

10 days from notice of such amendment in,
which to answer or demur thereto. Leg ki

1872, 1874 p. 302, 1233 ch, 744, 155} ch,

1737,

B472. 1951 Licletes 1. festices’ couvris of
Clam B

Sec note to 517 abowe.

fes note (200} preceding Section 172,

Anna. OCP 472 WP pp, 1600-1601, 1504;
Owens F. pp. 753, 10192 13 Callad 136 39
Cai.;.ld 3315-537, 350, anl, 4G3, 40%, 0, 4%1,

3R D Pleading §188.

Forma COP 472: Tal, PigPe, Asrend. & Suppl
Plea, Forme 21, 22, 3§, 3%; Caption, Porms 123,
124, 127-130; Lol PEA, Accord, ¢ §; Amsend.
& Suppl. Plea, pp. 6, % 11, 15, 23, 24, 34, 3%,
111; Ans. & Countercl, pp 39, 3 Treatk Actn.,
oo 18 Defade, pp. 67, &8 Motions, pp. 33, 34,
40, 72, 73; Prob., pp. 45, &7,

8472a. Demurrer Not Waived-—Court’s
Discretion.~—A demurrer is not waived by
an anewer filed {or entered in the {1}
docket in the justice court) at the same
time. When the demurrer to a complaint,
ar to 3 cross-complaint, is overruled, and
there is no unswer filed (or entered), the
court may, upon such terms as may be just,
allow an answer. }f a demurrer to the an-
gwer be overruled, the action must proceed
us if no demurrer had been interposed, and
the facts alleged in the answer mue be
conmidered 28 denied to the extent men-
tioned in section 462 of this code.

When 2 demurrer in sustained, the court
may grant leave to amend the pleading
and shall fix the tme within which such
amendment or amended pleading shali be
filed, or entered in the docket. Tegil
1933 ch. 744, 1951 ¢h, 1737

B472a, 1951 Deletes, 1. justice's docket

See note to 517 above.
See note {200Y preceding Section 371

Anno, TCP 4720 WP pp. 1465, 14911495,
{£02; Owens F. p. 773; 35 Callid 186, 243,
239, 262, 316, 18, 495,

K. D), Pleading §84.

Forms COP 4724 Cal. PI&Py, Caption, Forms
177130 Demur., Forms 14, 1%, 21, Dismiss,
Farms 9, 26, 27; €oh PRA, Amend, & Suppl.
Plea, p. 11,

§472b—~Time to Answer After Demun-
rer——Notice of Decision.—-When a demur-
rer to any pleading is sustained or over
ruled, and time to amend or answer i
given, the time so given runs from the
gervice of notice of the decision or order,
unless such notice is waived in open Coust,
snd the waiver entered in the minutea o
docket. LegHlL. 1874 p. 304, 1932 ch. 744

Ser pote {100} preceding Scetion ML

Anno. CCP 472b: W7 pp. 977, 1483, 1623;

4 £311.2¢ 10; 28 Cal].2d 643; 39 Cali2d 138,

409,
M:E D). Pleading £5103-104.

Eormy COP 4572b: Cul, PIXPr, Demur., Forme
i4, 10, 23, :

£472¢c. - Order Sustaining Demurrer
COpen on Appeal — Not Retroactive.~
VWhen any court makes an order sustain-
ing 2 dewsurrer without leave to amend the
question as to whether or not such court
vhused its discretion in making such an or-
der is open on appeal even though no re-
guest to amend such pleading was made;
provided, however, that this ssction shall
not apply to any pending action or pro-
ceeding. Leg H. 1939 ch. 714,

Anna. CCP 472 WP p 1497 3 Cal]2d
g3f; 39 Jalad 250, 392, 174, 31T

Forow CUP 4720: Cal, PliPe, Demur, Form
14: Cal. PRA, Demar, po 330,

§472d. Ground for Sustaining Demur-
rer Shown in Order—~Whenever a de-
murrer in any action or proceeding is sus-
tained, the court shall include in its deci-
sivn or order a matement of the gpecific
greund or grounds upon which the deci-
sion or order is based which may be by
reference to appropriate pages and para-
graphs of the demurrer.

The party against whom 2 demurrer has
heen mmtained may waive these require-
ments. Leg#L 1961 ch. 717

Anno, CCP 4724: WP, Supp. p. 1T 39
Czl.] 1d Supp. Pleading §164.

Forms TCP 4704 Cal. PI&Pr, Demur., Forma
14, 11, 1L

§473.  Amending Pleadings—Continu-
apce—itelief from Mistake, Inadvertence,.
Surprise or Excusable Neglece—Time Lim.
it-—Cortvecting Clerical Errors.—The court
may. in furtherance of justice, and on such
terms as may be proper, allow a party to
amend any pleading or proceeding by add-
ing or striking out the name of any party,
or by cofrecting a mistake in the name of a
party, or a mistake in any other respect;
and may, upon like terms, enlarge the time
for answer or demurrer. The court may
Ykewizse, in its discretion, after notice to
the adverse party, allow, upon such terms
as may be just, an smendment to any
pleading or proceeding in other particulars;
and may upon like terms allow an answer
to be made after the time limited by this
code,

When it appears to the satisfaction of
the court that such amendment renders it
necessary, the coust may postpone the trial,
and rmay, when such pustponement will by
the amendment he rendered necessary, re-
quire, 23 a condition to the amendment,
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the payment to the advesse party of sach
costs 38 may be Just.

The court may, upen such terms ag may
be just, relieve a party ¢r hie legal repre-
sentative from a judgmenr, ordar, or other
proceeding tuken against hitn through his
mistake, inacvertenice, surprize or zxcus
able neglect. Application for such relief
must be accompanied by a copy of the an
swer ur other pleading proposed to be filed
therain, otherwise the application shall not
be granted, and mast be made within @ rear
sonable Tme, m no case exceeding six
months. after such iudgraent, order or pro-
ceeding was taken; provided, however,
that, in the case of a judgment, order or
other proceeding determining the cwaer-
ship or right to possession or real or per-
sonal property, without extending such sy
months period, when a notice In writing is

sonally served within the State of Cali-
E::nia both upon the party agrinst whom
the {”udgment, order or other proceeding
has been taken, and upon his attorney of
record, if any, notifying said party and his
attarney of record, if any, that said order,
judgment or other proceeding was taken
against him and that any rights said pacty
has to apply for relicf under the provisions
of Section 473 of the Code of Civil Pro-
cedure shall expire 90 days alter service
of said notice, then such application must
be made within 90 days after service of
such notice upon the defaulting pacty or
bis attorney of record, if any, wﬁichever
eervice shall be iater.

The court may, upon mation of the in-
jured party, or its own motion, correct
clerical mistakes in its judgment or orders
ay entered, 8o as to conform o the fudg-
ment or order directed, and may, on mo-
tion of either pasty after notics to the other
party, set aside any void judgment or or-
der, Leg.H. 1872, 1874 p. 302, 1917 p. 241,
1933 ch. 744, 1961 ch. 722.

Ses pote 1200% preceding Section 371,

Anno, CUCP a¥d: WP pp. 191, 3%, 320,
145, 387, 407410, 771, 979, LII5-1026, 1500
1607, 16051606, FAOP-I610, 1542, 1644, 1447,
P04, TN T0T, 1746, 1791 1754, 3v7, 18683,
1896, 1892 189%, 19181919, 2040, T4, TOLH,
1075, 1099, TOVE-2100, 2103, 2104, TIGTENNE,
TI2-3114, 2116-2116, 21329, 1143, 1143, 2149
171, 2174, TR, LIRS, 2IVY, 1247, 331,
7405, 1938; Owene P pp. 399, 1013 Fricke
CP. p. i63; 2 Cal.].2d 4%4; 3 Csi].2d 387, ARE,
493, 513, 614, 78R, 836, 814, 4 Calllzg 81,
353, 583, ThE: 10 Cal).id 79. 64, 34 160; 12
CalJzd 118, 140, 171 13 Calldd 131, 130,
618, Tr2: 16 Cal).2d 212, 215, VIE, 45T, 435
438; 19 Cal].2d 370, 375, 378; 20 Tal].ld W3-
108, 130, 119, 314, 319, ¥40, 594, £02, T19,
i, B, BYL, 5830 21 Cal.).24 34, 1467, 169
VI 238, 467; 23 CabId 398 24 (eb]2d
189-391: 26 Tullad 794; 27 Call.ad 354395,

CIVIL ALITONS PLEA DINGHE—VARIANCH
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197 36 Call.2d 733 19 Cal]ad 13, 1%, 18,
16-37, 31435, 36, 4D, 43, 46, 50, &1, TO-TE, 76,
a0, &%, 25, 88, $2-93, 97, 106, 113, 130-112,
136, 151, 306, 432, ¥19; 34 Cali2d 336331
sq9, §$12, 724, ¥1%, %30, 132-¥34; 34 Catl.
151 3E4: 37 Cuf].2d 364, 367, V74, ¥77; 39
Cal J.ad 14%, 338-319, 341, 345, 349-350, 360-
161, 364, 411; 40 Cal J.2d 211; 46 Callld 14
4 21134 8%, 90, 1i6, 167; ¥% Ceijl2d 291
Fricks .1 Tsh Ed. p. 176,

MoK Ik Pleading §8171-316, udjimmtﬁ 134-
156, Continuancs §§l—'.!-: WS, Workmen's Uom-
pensation §$119, Hushand and Wile §38, 45, £3,
BD, 82, 91, 109, 113, Community Property §73,
Wills and Probate B3189, 233, 3BL, 301,

Farena CCP 473: Cal, PlPr, Adopt., Form
48 Amend. & Suppl. Plea, Forme 143, 6, 7, %,
17-1%, §1.5, 136, 19.5, 21, 12, 26, 3L ¥
Caption, Forms 123, 12%; Cost, Forms 18, 1%
Trefauly, Forms 15, 16, 16.%, 23, 1%, 16, 1§
Dismiss, Forms 28, 1% Findings, Form 16
Judgm., Forme 37-39: Prayer, Forms 14, 17
Cal. PEA, Acrord, E,? 3, 6; Actions & Spec
Fioe., p. 9 Amend. & Suppl. Plea, pp. 6, . 9,
17, 13, 14, 18, 21, 23, 24, 31, 34, 35, 40, 47,
$1. 83, B6, 94, 9%, 111; Ans. & Countercl, pp.
10, 19, 30, 41; Contin., pp. 13, 48, 49, ¥2, 150;
Cost, pp. 36, 40-47; Desth Actn., p. 241 Defanlt,
op. 9, 16, 17, 30, 31, 39-44, 48-50, 35, 57, 58,
60, 61, 66, 87, 69, 70, 74, 79-84, BE, g9, 91,
98 169, 111-114, 116, 120; Dismiss., pp. 35,
89, 90-73; Div., pp. 9, 11, 14, 2321, 18:31, 33,
34, 76, B85, 86, 94; Extension, pp. 47, 13, 14
20, 43-47, 49, 71, ¥4, 78, 99, 64, 68, 70, Tt; Pict.
Del., pp. §, 40, 39, 5357, 37; Fraud, pp. 111,
11Y: Guard,, pp. 47, 48, 74, M0, 76, BS; Ynso!v..
pp. 1 19, 30-31; Judge, p, 19; Judgm., pp. 9, 15,
17, 46, ¥2-54, 61, 64-66, B0, 138, 149, 150, 183,
189, 194, 210; Juris., pp. 147, 191, 342, 24Y,
247.256, 159, 268, 272; Motions, pp. 1, 7-18, 12,
31435, 40, 47, Partes, p. 11; Pretial, pp. 18,
24, 11; Proh,, pp. 8, 66-68; Review, pp. 14, 34,
§3; Sum. Judpm., p. 121; Venue, p. 20.

§473a. Non-Service of Summons — |
Time Limit on Seeking Relief—Legi.
1933 ch. 744, 1961 ch, 722. Repealed 1969
ch. 1510, operative July 1, 1970

€473 which will remain in effect until July 1,
197, reads s follows:

When from any cause the summons in an
action hat not been personally served on the
delendant, the court may allow, en such terms
as may be jusm, such defendint or his legal rep-
resentatives, at sny time within cne year after
the rendition of any judgment in such actiod,
to answer to the merits of the original acton;
provided, however, that, without extending said
one year period, in the case of a judgment, order
ot other proceeding determining the ownership
ot right to posewmion of real or personal penp-
stty, when a notice in writing is_personally
served within or without the State of California
bath upen said defendant and upon his atcorney
of record, if any, potifying sid defendant and
hin attosney of record, if any, that sech judgment
bad been readered ageinet him and that any
rights exid defeudant has to apply for relief under
Seetion 4732 of the Crde of Civil Procedure
shall expirs 180 days after service of said notice,
then the time within which s2id defendant or
his fegul representatives may apply for such re
fiel shall not exceed 180 days after seid service
of said notice upon sid defendant or hin attorney
of record, i€ any, whichever service shall be later.
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Anne. CCP 473a: WP, pp. 337, 2118, 2171
211°12; 19 Cal].2d 33, 28, 33, 30, 42-44, 91, 9),
103, 139; 39 Cal.J.2d 408.

McK. D, Judgments §198.

Foras OCP 473a: Cal. Pi&Pr, Service, Forms
99, 28; Cal. PEA, Actions & Spec. Prog, p. 63:
Default, pp. 10, 16, 17, 74-79; Juriz., pp. 160
146, 247, 130, 253, 1%, %%

73.5. Service of Summons Too Late
to Defend the Action — Time Limit on
Secking Relief of Default or Default Judg-
ment.—{a) When service of a sumnons
has not resulted in actual notice to 2 party
in time to defend the action and a default
or default judgment has beecn entered
against him in such action, he may serve
and file a notice of motion to set aside such
default or default judgment and for leave
to defend the action. Such notice of motion
chall be served and filed within a reasonable
time, but in no event exceeding the earlier
of: (i} two years after entry of a default
judgment against him; or (ii) 180 days af-
ter service on him of a written notice that
such default or defauit judgment has been
entered.

(b) A notice of motion 1o set aside a de-
fault or default judgment and for leave to
defend the action shall designate as the
time for making the motion a date not less
than 10 nor more than 20 days afeer filing
of such notice, and it shall be accompanied
by an affidavit showing under ocath that
such party's lack of actual notice in time to
defend the action was not caused by his
avoidance of service or inexcussble neglect.
The party shall serve and file with such
notice a copy of the answer, motion, or

other pleading proposed to be filed in the

action. -

(¢) Upon a finding by the court thut the
_motion was made within the period permit-
ted by subdivision (2) and that his Tack of
actual notice in time to defend the action
was not caused by his avoidance of scrvice
or inexcusable neglect, it may set aside the
default or defag:lr:ldiudgment o such terms
a5 may be just allow such party to de
fend the action. LegJ. 1969 ch. 1610, op
erative July 1, 1970,

8474. Unknown Defendants—Adding
True Name.—When the plaintiff ixigno-
rant of the name of a defendant. he must
state that fict in the complaint, or the affi-
davit if the action is commenced by affida-
vit, and such defendant may be designated
in any pleading or proceeding by any
name. and whea his true name is discov-
ered, the pleading or procesding must be
amended_ accordingly: provided, that no
default or defsult judgment shall be enter-
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ed against a defendant so designated, un-
less it appeers that the copy of the sum-
mons or other process, or, if there be no
summaons or process, the copy of the first
Fleading or notice served upon such de-
endant bore on the Face thereof a notice
stating in substance: “To the person served:
You are hereby served in the within action
{or proceedings) as {or on behatf of) che
person sued under the fictitious name
(designating it).” The certificate or affi-
davit of service must sate the fictitious
name under which such defendant was
served and the face that notioe of identicy
was given by endorsement upon the docw-
ment «d #s required by this section,
The foregoin i ts for entry of
a default or default § shall be »p-
plicable only s to fctitious names dlesig-
nated pucsuant to this section and not in
the event the plaintiff has sued the defend-
ant by an errencous name and shall not
be applicable to entry of & default or de-
fault judgment based upon service, in the
manter otherwise provided by lnw, of an -
amended pleading, process or notice ddesig-
nating defendant by his true name. Leg.H.
1§72, 1953 ch. 1244, 195§ ch. 886.

g474. 1993 Leg. Added the words “or in
the afidavit # the action is commenced by ofi-
davit.” Kemaining bold type added 1973,

Anno; CCP 474: WP pp, 812814, 1210
1212, 1214105, 1700-1701: 3 Cal]2d 8364
‘;1',5 %Ji].ld 688 37 Cal]2d 472, 383 39 Cal].

McR.D. Parties 3839, 5. )

Forms OCD 474; Cal, PlaPe, Alleg,, Focms 14,
19; Amend. & Suppl, Plea, Forms 19, 19.1-19.3:
Captidn, Forma ¥2, §3, 11: Com plaint, Form 1,
Inj., Porm ‘1; Negl, Foer 1; Parties, Form 2%:
Service, Forms 1, 2, T Csl. PEA, Amend. &
Suppl. Plea, p. 6; Fict. Def, pp. 48, 12-14, 17, .
18, 20, 22-2%, 29, 3D, 13, 46, £1, 53-%9; Jutiv.,
p. 0. - :

B475. Disregard of Nonprejudicial Br-
The court must, in evéry stage aof an action,
disregard any error, imptoper ruling, in-
struction, or defect, in the ‘pleadings or
proceedings which, in the opinion -of s
court, does not affect the substantial rights
of the parties. No judgment, decision, or
decree shall be reversed or affected by rea-
son of any error, ruling, instruction, or de-
fect, unless it shall appear from the record

‘that such error, ruling, instruction, or-«

fect was prejudicial, and aleo that by rea-

son of such error, ruling, instruction, or
defect, the said party complaining or ap-
pealing sustained and suffered =u ntial
injury, and that a different result would.
have been probable if such error, ruling.

instruction, or defeet had nes occurred or
c;:-swd. There shall be no presumption
that error s prejudicaal, or that in '
done if error 13 show 72, 1897




